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Introduction
My nameis Linda J. Morgan, and | am Chairman of the Surface Transportation Board
(Board). | am appearing today at the Subcommittee’ s request to provide an overview of the Board's
activities Snceitsinception, with a particular focus on actions taken by the Board on variousrail
trangportation issues. The Subcommittee aso has asked for information regarding the Board' s budget,
aswell asthe Board' s proceeding to reexamine its mgor rail merger policy and rules.
| have testified numerous times before Congress since the cregtion of the Board. My testimony

here attempts to capture the essence of the prior testimony and provide an update on Board activities

snce my Congressiona appearances last year.

Overview of the Board
The Board came into being on January 1, 1996, in accordance with the ICC Termination Act
of 1995 (ICCTA). Consgtent with the trend at that time toward less economic regulation of the
surface transportation industry, the ICCTA diminated the Interstate Commerce Commission (ICC)
and, with it, certain regulatory functionsthat it had administered. The ICCTA transferred to the Board
coreral adjudicative functions and certain non-rail adjudicative functions previoudy performed by the

ICC. Motor carier licensing and certain other motor functions were transferred to the Federa



Highway Administration within the Department of Transportation (DOT). And Congress provided the
Board with more limited resources.

The Board is athree-member, bipartisan, decisionally independent adjudicatory body
organizationaly housed within DOT. Therall oversight conducted by the Board encompasses, anong
other things, maximum rate reasonableness, car service and interchange, mergers and line acquisitions,
line congtructions and abandonments, and labor protection and arbitration matters. The jurisdiction of
the Board dso includes limited oversight of the intercity bus industry and pipdine carriers, rate
regulation involving noncontiguous domestic water trangportation, household goods carriers, and
collectively determined motor rates, and the disposition of motor carrier undercharge clams. The
subgtantia deregulation effected in the Staggers Rall Act of 1980 (Staggers Act) and the laws governing
motor carriers of property and passengers was continued under the ICCTA. The ICCTA empowers

the Board, through its exemption authority, to promote deregulation through administrative action.

The period after the passage of the ICCTA presented many logistical chalenges. Fewer than
half of the personnel who had worked for the ICC were retained by the Board. Y et, the case load
remaned heavy, and indeed increased in complexity and degree of challenge, particularly with the
ggnificant restructuring taking place in the rail industry and the focus of parties on testing the law in
certain areas. The Board had to find ways to do more with less.

We hit the ground running, and quickly became what | believe to be amodd Federd agency.
We were given many rulemaking deadlines in the ICCTA, and we met each and every one of them.

We revamped the old ICC regulations to reflect the new law; we streamlined the regulations that
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remained relevant to make them work better; and we issued new regulations so that we could move
cases to resolution more quickly. We have continued to meet our deadlines and to look for waysto
handle matters more efficiently. And we have moved cases fagter, and as a result have made great
gridesin clearing up the older docket.

Many of the cases that we have tackled at the Board -- some of which had been pending at the
ICC for many years, and some of which have been new -- have been extremely difficult and
controversd. But aprincipa focus of the Board' s work is the belief that parties who bring disputes to
the Board want and should have the certainty of resolution and that the Board is here to make decisions
in hard cases. Not everyone will like every decison we issue, but our job is to take the controversies
that come our way, review the records carefully, and then put out decisions as expeditioudy as possible
that implement the law to the best of our ability. The competence of our saff and the integrity of our
decisonmaking process are reflected in our record of successin court: since | became Chairman (at
that time of the ICC) on March 24, 1995, several hundred ICC and Board cases have been decided,
about 170 cases have been challenged in court, and well over 90% of those cases have been upheld.
Fair and expeditious case resolution and the certainty and stability that come from success on gpped

should be key objectives for an adjudicative body such asthe Board.

The Board’s Resour ces
When the Board was created, it was authorized for 3 years, through September 30, 1998.
Because of the controversy surrounding the law that the Board implements, the agency has not been

reauthorized. However, it continues to be funded on an annua basis, operating a essentidly the same

-3-



resource levd sinceits establishment in 1996.

Current Fisca Year. The Board's current appropriation for fisca year (FY) 2001 provides

$17.916 million for 143 gaff-years. (This resource leve is the result of an across-the-board rescission
of $38,000 from the amount originally enacted.). The appropriation provides that up to $900,000 in
user fee collections may be credited to the $17.916 million gppropriation, thereby alowing the Board's
resources to be derived from both funding sources. This credit provision dso means, in essence, that
our funding this year is guaranteed regardless of the leve of user fees actudly collected.

The Budget for the Next Fiscal Year. Inthe Board's FY 2002 budget, we requested $18.889

million and 145 gaff-years. The President’s budget provides for $18.457 million and 143 staff-years,
whichisonly adight decrease from our request and essentidly represents a gatus quo budget dlowing
for relatively congant staffing and funding levels. The FY 2002 budget aso includes $950,000 in user
fee collections offsatting the $18.457 million request under the same appropriation crediting provisons
contained in the FY 2001 Transportation Appropriations Act. This provison meansin essence that our
funding would aso be guaranteed in FY 2002.

User Fees. Congress continues to expect that some of the Board' s funds will come from user
fees. Sgnificantly, however, the FY 2002 budget is the first one in which the Adminigtration has not
requested full funding by user fees for the Board. And recently Congress through the user fee credit
provison has guaranteed the Board' s funding level up front.

In this regard, particular concern has been raised about the level of user fees associated with

the filing of rall rate complaints. In light of this continuing concern, the Board has held down the user
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feelevelsfor these cases for the last 2 years to 20% of the full cost of processing one of them, even
though a DOT Inspector Generd report urged the Board to assess fees that more closely adhere to fulll
costs.

The Board regularly revigtsits user fee schedule. Further, we have fee waiver proceduresin
place to ensure that parties seeking adjudication of matters under our jurisdiction are not precluded
access to the Board because of the level of user fees.

Workload. The Board continues to accomplish much with limited resources. Although there
have been some shifts among workload categories, the Board projects ardatively leve overdl
workload through FY 2002. For example, while we have resolved dl of the cases in the motor carrier
undercharge docket, there has been asignificant increasein rail rate casefilings, aswdl asrail
restructuring activity in FY 2001. We project that this trend will continue through FY 2002.

Future Needs. In connection with future Board resource needs, | should note two issues.
Firg, the Board must continue to focus on hiring new employees in sufficient time to be prepared to
replace the many experienced employees that will be retiring in the next few years. Second, the Board

must have the resources necessary to accommodate any legidative changes that Congress might

approve.

The Board's Overall Approach to its Responsibilities
| believe that the Board has been amode of “common sense government,” looking “outside of
the box” for creative solutions to the serious regulatory issues entrusted to it, and promoting private-

Sector initiative and resolution where gppropriate while undertaking vigilant government oversight and
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action in accordance with the law where necessary to address imperfections in the marketplace. In
many circumstances, private-sector initiative can provide for better solutions because it can be tallored
to the needs of the individud parties, can go beyond what government is able to do under the law and
with its resources, and can create a dynamic in which dl the parties to the initiative have been involved
inits deveopment and thus are invested in its success. And government can use its presence and its
processes to encourage such results and bring parties together in new and constructive ways. At the
same time, there are circumstances in which more direct government action is necessary, and in such
gtuations, the Board has used its authority gppropriately, creetively, and to the fullest extent in
accordance with the law.

The work of the Board has exemplified the balance of private-sector and government action.
This baance, for example, was demongrated in the Board's handling of therall crigsinthe West. In
that matter, under the umbrella of an unprecedented 9-month emergency service order, the Board
required sgnificant operationd reporting, engaged in substantial service monitoring, and redirected
operaionsin afocused and congructive way. The Board was successful in working on an informa
basis with affected shippersto resolve service problems, and it was careful not to take actions that
might have helped some shippers or regions but inadvertently hurt others. And the Board proceeded in
such away as not to undermine, but rather to encourage, important private-sector initiatives that
fecilitated and were integra to service recovery, such as the unprecedented creation of the joint
digpatching center near Houston, TX, and the significant upgrading of infrastructure.

In addition, responding to the concerns of Members of this Committee, and in particular

Chairman McCain and Senator Hutchison, we held extensive hearings on access and competition in the
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raillroad industry, which resulted in abroad mix of private-sector and government initiatives,
summarized in my attached letter to Senators McCain and Hutchison dated December 21, 1998
(December 21 letter). Those initiatives included the revison of the “market dominance’ rulesto
eliminate “product and geographic competition” as consderations in rate cases and the adoption of
formal rules providing for shipper access to anew carrier during periods of poor service. They dso
included the forma railroad/shipper customer service “outreach” forums, which produced the public
dissemination for the firgt time ever of carrier-specific operationa performance data by the mgor
raillroads, based on the data collection that the Board had initiated during its handling of the service
crisgsin the West and continued in its monitoring of the acquidition of Conrall by CSX and Norfolk
Southern (NS). And the initiatives included the unprecedented forma agreement between large and
amall railroads addressing certain access issues of concern to the smaler carriers and to various
members of the shipping public, the implementation of which the Board continues to closely monitor.

My letter to Congress aso highlighted areas in which the Board bdlieved legidation would be
required if Congress wanted to fully address certain concerns that had been raised. These areas
included smdll shipper rate relief, certain labor matters, and more open access that, unlike the current
law, would not require a threshold showing that the serving carrier acted in an anticompetitive way.
Regarding open access, the Board did direct interested parties as part of thisrail access and
competition proceeding to meet to see if common ground could be found. Those discussions were not
successful.

The baance of private-sector and government action is dso exemplified by the Board's

informal dispute resolution process that it used during the service criss in the West and more recently in
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addressng sarvice problems that have arisen from the implementation of the Conrall acquistion. And
this process has now been formalized through the establishment of the Rail Consumer Assstance
Program, discussed later on, and enhanced through monitoring by the Board of the various customer
sarvice programs at the various Class | railroads. Also, the Board has been active in focusing the Class
| raillroads on improving the operations of the Chicago termind, a mgor gateway between the East and
the West.

At the same time, the Board has promoted purely private-sector dispute resolution. It imposed
asacondition to its gpprova of the Conrall acquisition the establishment of a privately agreed-to
Conrail Transaction Council made up of shipper and carrier representatives for the purpose of
discussing implementation problems. With the encouragement of the Board, the Nationd Grain and
Feed Association and the Association of American Railroads (AAR) and the Nationd Mining
Asociation and the AAR reached groundbreaking agreements on issues of concern to their respective
memberships that provide dispute resolution procedures that are more tailored to the interests of the
individud parties. These agreements will hopefully provide amodd for other such carrier/customer
agreements. Furthermore, the Board has attempted to move in the direction of private negotiation
rather than government fiat as the way of resolving employee matters, atrend which | discuss later in
my tesimony.

Inindividuad cases brought to it, the Board has used its authority fully and creetively. For
example, in acasein which Amtrak sought to carry certain types of non-passenger traffic, we
interpreted the tatute in such away as to bring about a private agreement between Amtrak and

individud freight railroads on the matter after the Board' s decison was rendered. In railroad
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consolidation and construction proceedings, our process has encouraged private-sector solutions with
respect to environmenta and other issues, but where the private parties have been unable to reach
resolution, the Board has impaosed conditions to remedy the concerns expressed in away that
preserves the benefits of the transaction under consideration. And with respect to the “ bottleneck” rate
complaint cases (involving rates for a segment of a through movement thet is served by asingle carrier),
while shipper parties argued that the Board should have gone farther in itsrate review, the Board's
decisons do provide for rate relief where thereis a contract for the non-bottleneck segment, based on
apragmatic reading of the statute that was affirmed in court upon chalenge by both the railroads and
the shippers.

The Board has tackled many difficult issues effectively by baancing private-sector resolution
and governmentd action. This gpproach has ensured thet, in the spirit of the ICCTA, available

resources are put to the best use and government does not interfere ingppropriately.

Rail Rate and Service I ssues
Since | became Chairman of the ICC and then of the Board, the agency has tackled severd
important rail rate and service matters, and in thisregard | believe that we have been responsive to
shipper and other concerns in accordance with the law. In particular, we have been committed to
resolving forma and informa shipper complaints expeditioudy, darifying applicable sandards for
resolution of forma complaints, and leveling the playing field to ensure that the formd processis not
used smply to dday find resolution and that it encourages private-sector resolution where possible. |

believe that our record reflects those objectives.



Rall Rate Matters. The Board has jurisdiction to adjudicate complaints chalenging the

reasonableness of arailroad’ s common carriage rates only if the railroad has market dominance over
the traffic involved. Market dominance refersto *an absence of effective competition from other rall
carriers or modes of transportation for the trangportation to which arate gpplies.” Under the law, the
Board cannot find that a carrier has market dominance over amovement if the rate charged resultsin a
revenue-to-variable cost percentage that isless than 180%. If thisratio is over 180%, then the Board
determines whether there is effective competition (historicaly, by consdering whether there was
effective intramoda, intermodal, geographic or product competition, but more recently, snce the Board
eliminated product and geographic competition as consderations in market dominance cases, by
consdering only intramodal or intermodal competition). If thereis no effective competition, then there
ismarket dominance. Thus, in consdering any rate reasonableness challenge, the firgt finding that the
Board makes is whether the carrier has market dominance over the traffic involved.

To assess whether rates are reasonable, the Board uses a concept known as * constrained
market pricing” (CMP) whenever possble. CMP principles limit a carrier’ srates to level s necessary
for an efficient carrier to make areasonable profit. CMP principles recognize that, in order to earn
adequate revenues, railroads need the flexibility to price their services differentialy by charging rates
that reflect higher mark-ups over variable cogts on captive traffic, but the CMP guidelinesimpose
condraints on arallroad's ahility to price differentidly.

The most commonly used CMP condraint is the “ stland-alone cot” (SAC) test. Under the
SAC tedt, aralroad may not charge a shipper more than it would cost to build and operate efficiently a

hypothetical new railroad, tailored to serve a sdlected traffic group that includes the complainant’s
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traffic. The Board typicaly usesthistest to resolve the large rail rate complaints that are presented to it.

With respect to rate cases, the Board has established deadlines and procedures to expedite the
decisond process, and decisons resolving large rail rate complaints have refined the standards for
developing the record in these cases. We have resolved the old cases (such asthe “McCarty Farms’
case that was pending at the ICC for some years) and — athough we have recently been flooded with
new rate cases that could tax our resources — we have kept up with our statutory deedlines in putting
out decisons in the newer cases that have been filed. We have sought to improve the rate review
process by, for example, diminating the product and geographic competition elements from the market
dominance rules and by establishing evidentiary procedures (including a decision issued just recently) to
alow usto process large rate cases more efficiently. The reviewing court has told us to take another
look at the product and geographic competition case after it was chalenged by the railroads, but in that
case and in other respects, we will continue to try to find ways to make the process work better.

From a substantive perspective, the CMP procedure for determining whether arate is
reasonable or not is now awell accepted way of measuring rate reasonableness for larger rate cases,
and of the 4 large rail rate cases that have been decided by the Board, the shippers have wonin 3,
while the defendant railroad won 1. Our “bottleneck” decisions, which construed the statute as
permitting challenges to bottleneck rates (rates for a segment of a through movement that is served by a
single carrier) when the shipper has a contract over the non-bottleneck segment, were, as noted,
affirmed by two courts after they were chadlenged by both shippers and railroads. A number of

shippers have taken advantage of the opportunity afforded by the bottleneck decisons and have filed
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“bottleneck” rate complaints with the agency. Consstent with the Board' s philosophy favoring private
sector resolution, severd rate cases have been settled before the agency reached a decision.

The Board at the end of 1996 adopted smplified rules for small rail rate cases. However, no
such cases have been brought to date under those rules. Concerns remain that those rules are till too
complex. In my December 21 letter, | explained that the Board' s rules reflect the statute and the
standards that must be balanced, but | aso recommended that Congress consider adopting asingle
benchmark test or some other smplified procedure for smal rate cases to address those process
concerns. | am prepared to continue to work with Congress on this matter.

Searvice Issues. Over the past few years, we have used our generd oversight and specific legd
authority, aswell as reporting and specific merger-related monitoring, to promote service improvements
and resolve service problems. As| discussed previoudy, the Board gpplied its formal emergency
sarvice order and informa powers judicioudy in deding with therall service crisgsinthe Wedt. In
addition, we adopted rules that permit a shipper to obtain the services of an dternative railroad when
sarviceispoor. Those rulesrequire prior consultation among al of the involved parties to ascertain
whether the problem can be readily fixed by the “incumbent” carrier, and, if not, to make sure that the
proposed service will solve the problem without creating new problems. Board representatives are
continualy in communication with carrier management about generd service issues, and they work on
an ongoing basis with carriers and shippers to address individud service problems on an informa basis.

More recently, in connection with the Conrall acquidition in the Eagt, we have engaged in
extengve pre- and post-implementation monitoring, including the review of dgnificant operationd
metrics and plans, and have continued to work congtructively with carriers and with shippersto resolve
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sarvice problems. And the Board in November of last year formdized itsinformal dispute resolution
process by establishing a Rail Consumer Assstance Program through which individuas with rail-related
problems can contact the Board' s Office of Compliance and Enforcement by way of atoll-free
number, an e-mail address, or aweb Ste page. | believe that the Board has effectively addressed and

can continue to address service issues.

Rail Mergersand Competition

Background on Past Rail Mergers. One of the areas in which the Board has issued some high-

profile decisonsinvolves mgor rail mergers. Although mergers and other changesin corporate
sructure have been going on in the rall industry for many years, there has been substantid raill merger
activity since the Staggers Act was passed, reflecting what has been occurring throughout the Nation's
economy.

On the basis of the governing statute, under my Chairmanship of the ICC and the Board, four
Class| ral mergers have been gpproved, with substantial Board-imposed competitive and other
conditions. During this period, the Board evolved in a cregtive and congtructive way in applying its
conditioning authority, aso incorporating private-sector agreements into the process. The conditionsin
avariety of ways provided for sgnificant post-merger oversght and monitoring that have permitted us
to stay on top of both competitive and operationd issuesthat might arise. They provided for the
protection of employees and the mitigation of environmenta impacts, and our recent decisons
employed a*“ safety integration plan” that draws on the resources of the Board, the Federal Railroad

Adminigration, and the involved carriers and employees. And dl of our decisons have assured that no
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shipper’ s service options were reduced to one-carrier service as aresult of amerger.

In varying degrees, these mergers have had the support of segments of the shipping public, as
well as employees and various locdities, and were considered by a number of interested partiesto bein
the public interest. A variety of shippers actively supported the Burlington Northerr/Santa Fe (BN/SF)
merger, the inherently procompetitive Conrall acquisition, and the Canadian Nationa/lllinois Centra
(CN/1C) merger. The Union Pecific/Southern Pecific (UP/SP) merger was opposed by some segments
of the shipping community, although it was supported by others. However, the Board believed it was
necessary, not only to aid the failing SP, but dso to permit the development of a second rail systemin
the West with enough presence to compete with the newly merged BN/SF.

Some have said that rail mergers are inherently anticompetitive, that they cause service
problems, and that we should be discouraging them. In gpproving these mergers, the Board (and the
|CC before that) consdered the atutory criteriaand concluded that, with al the conditions imposed,
they would not diminish competition and in fact could enhance competition; would produce significant
transportation benefits, and were otherwise in the public interest. The Board will continue to exercise
its oversght authority in accordance with these objectives.

In this regard, in connection with the UP/SP merger, the Board has issued four generd
overdght decisons and one reated to service in Houston (in addition to its actions with regard to the
sarvice crisgsin the West); it has issued one oversight decision concerning the CN/IC merger; and in
connection with the Conrail acquistion proceeding, it has issued one generd oversight decision and two

decisons regarding Buffao, one on rates and the other on infrastructure, in addition to the ongoing
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operationa monitoring of the Conrail acquigition.

New Maor Rail Merger Policy and Rules. These recent mergers have changed the way the

ral system now looks. In 1976, there were, by our caculations, 30 independent “Class|” (larger
ralroad) systems; nine of those systems have since then dropped down to Class 11 or 111 (smaler
railroad) status because the revenue thresholds for Class | status were raised substantiadly some years
ago; two large carriers went into bankruptcy; and the remaining 19 systems have been reduced to 6
large independent North American systems in the past 23 years (Kansas City Southern remains a
smdler independent Class | system). In the United States, these include two competitively balanced
gsysemsin the West and two competitively baanced systemsin the East.

Given the changes in the make-up of the rail system in the past severd years and developments
associated with the most recent round of mergers, when the BNSF and CN rail systems announced
their intention to mergein late 1999, the Board, after four days of hearings, issued a 15-month
“moratorium” directing large raillroads not to pursue further merger activities until the Board has
adopted new rules governing large rail merger proceedings. The Board noted that recent merger
implementation had not typicaly gone smoathly, and that the railroad industry and the shipping public
had not fully recovered from the service disruptions associated with the previous round of mergers
when the BNSF/CN announcement was made. Additiondly, the testimony at the hearing confirmed the
Board's perception that a BNSF/CN combination would more than likely instigate, in the very near
future, respongve mergers involving each of the other four large systems. Therefore, the Board, like

numerous parties that testified before it during its hearing, concluded that it needed to revigt its merger
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rules for large raill mergersin light of the current trangportation environment and the prospect of a North
American transportation system composed of as few as two transcontinental railroads. | appeared
before this Committee a year ago to discuss the moratorium and the merger policy rulemaking.

In indtituting its rulemaking to revise the rules for congdering large rail mergers, the Board noted
the increased concentration in the rail industry, ong with the only limited opportunities remaining for
sgnificant merger-related efficiency gains. 1t concluded that the time has come to consider whether the
rall merger policy should be revised, as many have suggested, with an eye towards more affirmatively
enhancing, rather than smply preserving, competition and ensuring that the benefits of a future merger
proposd truly outweigh any potentid harm. More specificdly, the Board is reexamining its gpproach to
comptitive issues, “downgream” effects; the important role of smdler ralroadsin the ral network;
sarvice performance issues, how benefits should be examined and accounted for; how dternatives to
merger, such as dliances, should be viewed; employee issues such as the override of collective
bargaining agreements (CBAS); and internationd trade and foreign control issues that would be raised
by any proposda of a Canadian railroad to combine with any large U.S. railroad.

The Board issued an Advance Notice of Proposed Rulemaking (ANPR) in March 2000
ingtituting its rulemaking to reviseitsrulesfor largeral mergers. Following the receipt of public
comments on the ANPR and replies to the comments, the Board issued a Notice of Proposed
Rulemaking (NPR) in October 2000, proposing new rules for mgor rail mergers. Over
100 parties are involved in the proceeding, and the Board has given the public the opportunity to file
three rounds of comments (initid comments, replies, and rebuttals) on the proposed rules. 1n addition,

the Board has scheduled an oral argument for April 5, 2001, and will hear from over
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30 paties. The Board intends to issue itsfina rules by June 11, 2001, a which time the moratorium is
scheduled to expire.

Inits NPR, the Board has proposed a new policy statement and rules for future mgjor rall
mergers that raise the bar for gpprovd. | have attached a copy of the press release describing the
proposed policy and rules. The proposed new rules would require gpplicants to bear a substantialy
heavier burden in demondtrating that amerger proposd isin the public interest. Key provisonsin the
proposed rules would require gpplicants to affirmatively show that the transaction would enhance
competition and improve service. They would require more accountability for benefits that are clamed
and a showing that such benefits could not be redlized by means other than amerger. And they would
require more details up front regarding the service that would be provided, as well as contingency

planning and problem resolution in the event of service fallures.

Rail Employee I ssues
Background. Under the law, the Board becomes involved in rail employee issues as aresult of
its gpprovd of various types of rall transactions. Certain sgnificant employeeissues are raised by Class
| consolidations. When larger railroads consolidate, the individud CBAs and protective arrangements
into which the merging railroads earlier entered are not dways compatible.

The law that the Board administers provides for imposition of the so-called New Y ork Dock

conditions upon such transactions. The New Y ork Dock conditions have their originsin the negotiated

Washington Job Protection Agreement of 1936 (WJPA), which sets up the framework within which

consolidations are to be carried out. New Y ork Dock provides

-17-



(1) subgtantive benefits for adversdy affected employees (including moving and retraining alowances,
and up to 6 years of wage protections for employees dismissed or displaced as aresult of the
consolidation), and (2) procedures under which carriers and employees are to bargain to effectuate
changesto their CBASsIif necessary to carry out the transaction, with resort to arbitration and, asalast
resort, limited Board review if bargaining is not successful.

When the parties go to arbitration, the arbitrator must make a determination in all areas of
disagreement, including the extent, if any, to which it is necessary to override a particular CBA wherea
changein a CBA isbeing proposed. 1n 1991, the Supreme Court confirmed that the law provides that
agency approvd of aconsolidation overrides dl other laws, including the carrier’ s obligations under a
CBA, to the extent necessary to permit implementation of the approved transaction.

Employee interests have argued that the override of CBAsis purely an adminigtrative remedy
that the Board could adminigratively reverse, and that the Board in its consideration of appedsfrom
arbitra decisions has too broadly construed when a CBA may be overridden. The override of a CBA,
however, cannot be viewed as Smply an adminigtrative remedy that the Board could administratively
reverse. The 1991 Supreme Court decision (often referred to as the “Dispatchers’ case, rendered
before | arrived a the ICC) and other court decisions have made that clear. The Supreme Court found
that, once the consolidation is approved and the labor protection requirements are met, the law ensures
that obligations imposed by contracts such as CBAS, or by other laws such as the Railway Labor Act,

“will not prevent the efficiencies of consolidation from being achieved.”

In short, given its view of the statutory scheme, the Supreme Court did not smply hold that the
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ICC had the “discretion” to decide whether to find that CBAs could ever be overridden, but rather
stated that CBAs are to be overridden, when necessary to do so, because that is what the law and
Congressiond intent require. Case law since then has clarified the conditions under which CBAs can
be overridden. Thus, short of an agreement between labor and management, a change in the law would
be required to dter this overall gpproach and to prevent any override of aCBA. Accordingly, in my
December 21 letter, | suggested that Congress consder addressing these issues through legidation if it
is concerned about CBA overrides.

Agency Approach. The Board over the last few years has atempted to make the playing fied

more levd in this entire area to promote more private-sector resolution. The Board has worked to
move away from taking affirmative actions to break CBAS, has taken action to limit overridesin the
decisonsthat it has rendered, and has encouraged private negotiation as a preferred way of resolving
related issues. The Board's specific emphasis on negotiation as the preferred way of resolving labor
implementation matters has led to an increased number of negotiated agreementsin BN/SF, UP/SP,
CSX/NS/Conrail, and CN/IC.

More specificdly, initslandmark 1998 Carmen |11 decison, the Board held that the authority
of arbitrators to override CBAs s limited to that which was exercised by arbitrators giving effect to the
WJIPA and ICC labor conditions derived from that agreement during the years 1940-1980, a period
marked by [abor-management peace regarding rail merger implementation. The Carmen 111 decision

was not gppealed and is now binding on al arbitrators in addressing CBA override issues.

Asto review of [abor arbitration awardsin generd, the Board has dtrictly interpreted its
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authority to review these awvards consistent with the law, has generally deferred to the expertise of
arbitrators, and has declined to review and overturn arbitral awards to the extent possible, regardless of
whether the arbitra award favored management or labor. It has, however, where appropriate, used the
apped process to encourage private-sector resolution, sometimes through its decision on gppedl or
other times by staying arbitration awards to provide time for the parties to negotiate further. Disputes
impacted by those stays have been ultimatdly settled by the parties.

The Board is consdering the matter of CBA overrides as part of its reexamination of its mgor
merger rules. Along these lines, the United Transportation Union, the Nation's largest rail union, has
negotiated its own agreement with the U.S. rail systems to resolve the CBA overrideissue. The Board

has urged that smilar agreements involving other employee groups be negotiated.

Other Rail Matters
| will now mention briefly afew other rail matters that may be of interest to Members of the
Committee.
1. Mergers. The application of Canadian National Railway to merge with Wisconsin Central

Railroad system is anticipated.

2. Condgruction Cases. Pending are the gpplication of the Dakota, Minnesota and Eastern
Railroad to extend coa-hauling capability by that carrier into the Powder River Basin, and severd other
rall congtruction cases geared to produce new competition where the market will support it.

3. Amtrak. Amitrak has asked the Board to become further involved in the proceeding in

which the agency acted earlier to facilitate restoration of passenger service between Boston, MA, and
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Portland, ME.

Non-Rail Matters
Certain issues involving modes other than rail dso fal within the Board's jurisdiction. | will
briefly describe the Board' s jurisdiction and some of the sgnificant pending cases involving other
modes.

1. Motor Freight Carriers. Apart from the Board' s jurisdiction over motor carrier undercharge

matters (a docket that the Board recently closed out), the Board' s principa involvement with respect to
trucking companies relates to rate bureaus. Under the law, interstate motor carriers may enter into
agreements under which competitors may discuss certain matters related to rate setting, and if these
“rate bureau’” agreements are approved by the Board, then activities conducted pursuant to them are
immunized from the antitrust laws. The Board is reviewing the records compiled to determine the
conditions under which the various motor carrier rate bureau agreements could be approved.

2. Intercity Bus Indudtry. Intercity bus carriers require Board gpprova for mergers and smilar
consolidations, and for pooling arrangements between carriers. In recent years, the Board has seen a
rise in the number of consolidations within the busindustry. We are watching the bus industry closdly in
light of the issues that have surfaced in recent months regarding the financia condition of Greyhound

and its parent, Laidlaw.

3. Noncontiguous Domestic Trade. Before the ICCTA, the ICC regulated inland water

carriage, while regulation of the noncontiguous domestic trade (service between mainland points and
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pointsin Alaska, Hawali, or the U.S. territories and possessions such as Puerto Rico or Guam) was
bifurcated: the ICC regulated joint water-motor or water-rail rates, while the Federal Maritime
Commission regulated “port to port” trangportation. The ICCTA trandferred dl jurisdiction over
noncontiguous domestic trade to the Board, requiring carriersto file tariffs, and giving the Board
jurisdiction over the reasonableness of rates for service in the noncontiguous domestic trade. A variety
of noncontiguous domestic trade cases are pending a the Board, including aforma rate complaint
involving the water carriers serving Guam.

4. Bipdine Rate Regulation The Board regulates the rates charged for interdate pipeline

trangportation of commodities other than water, gas, and ail. In October 1996, in adecison
responding to acomplaint filed against Chevron Fipe Line Company, the Board found that, a certain
volume leves, the tariff ratesfiled by Chevron for the trangportation of phosphate durry from Vernd,
Utah, to Rock Springs, Wyoming, were unreasonably high and had to be reduced. Inresponseto a
complaint filed against Koch Pipeline Company, the Board recently found that the rates charged for
pipdine movements of anhydrous ammonia from production facilitiesin southern Louisanato severd
Midwestern States were unreasonably high, and it awarded severd million dollarsin reparations. The

Board' s decison has been challenged in court.

Conclusion
Sinceitsinception, | believe that the Board has been proactive and congtructive in its gpproach
to the matters that have come before it, and has tried to affect in a positive way those issues over which

it has direct jurisdictional control. Taken overdl, the Board has produced a significant body of
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decisions, handled its casdl oad expeditioudy, and resolved complex matters before it in an effective and
respons ble manner in accordance with the ICCTA. The Board has approached its work with fairness,
ba ancing the many varied and often conflicting interests under the statute in reaching its decisons on the
record.

| recognize that there are those who believe that the Board has not done enough in certain
aress, particularly in the matters of small shipper remedies, labor matters, bottleneck relief, and open
access. Asl have outlined in my testimony today, and as | stated in my December 12, 1998 letter to
this Committee, | believe that the Board has done what it can under its current statutory authority and
has moved issues in new and postive directions. Until the law is changed, the Board will continue to
implement current law as we bdieve Congress intended, using its existing authority fully and fairly, in
accordance with the gods of common sense government that | have outlined. | look forward to
continuing to work with this Committee, other Members of Congress, and dl other interested parties as

we tackle the many important trangportation issues that continue to confront us.
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Attachment 1

December 21, 1998

The Honorable John McCain

Chairman

Committee on Commerce, Science, and Trangportation
United States Senate

Washington, DC 20510

The Honorable Kay Bailey Hutchison

Chairman

Subcommittee on Surface Transportation and Merchant Marine
United States Senate

Washington, DC 20510

Dear Charman McCain and Charman Hutchison:

In our letter of June 30, 1998, Vice Chairman Owen and | reported to you on the Board's
recent informationa hearings to examine issues of rail access and competition in today's railroad
industry. After summarizing the tesimony, the Board responses to the testimony (including the Board's
April 17 decison, copy attached hereto as Addendum A), and further actions that might be taken by
Congress, our |etter reported on certain ongoing private-sector initiatives. The purpose of this
follow-up letter isto inform you of the outcome of the Board's proceedings and the private-sector
initiatives undertaken as aresult of the hearings, and to suggest possible ways in which related issues
that are till outstanding might be addressed.

1. Board Proceedings. Aswe pointed out in our prior letter, the Board initiated rulemaking
proceedings addressing market dominance and service inadequacies. The Board has completed those
proceedings. In Market Dominance Determinations - Product and Geographic Competition, STB Ex
Parte No. 627 (STB served Dec. 21, 1998), the Board repealed the product and geographic
competition tests of the market dominance rules. This change gppliesto both large and smdl rail rate
cases. In Rdlief for Service Inadequacies, STB Ex Parte No. 628 (STB served Dec. 21, 1998), the
Board issued rules giving shippers and smaller railroads opportunities to obtain service from dternate
carriers during periods of poor service, using either the emergency service or the access provisions of
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thelaw. Copies of these decisons are attached as Addenda B and C.

2. Railroad Industry Discussions. One of the issues that arose at the Board's hearings was the
desre of smdler railroads to diminate industry regtrictions on their ability to compete. The Board
directed the railroads to address this issue through private-sector discussions. Asour earlier letter
noted, the large and smal railroads separatdly indicated that they were having some difficultiesin
reaching agreement, but the Board encouraged them to continue their dialogue, and indicated that it
would take action, as appropriate, if they did not reach agreement. We are pleased to report that in
September, an agreement was reached, portions of which were formally approved by the Board. A
copy of the Board's press release announcing the agreement is attached as Addendum D.

3. AAR/NGFA Agreement. In our June 30 letter, we advised you that, consstent with the
Board's preference that private parties seek non-litigative dispute resolution mechanisms, the railroads
were meeting with the National Grain and Feed Association (NGFA) in an effort to arrive at an
agreement on amandatory arbitration program to resolve certain disputes. The Association of
American Railroads (AAR) and the NGFA recently announced such an agreement. A copy of the
AAR/NGFA press release describing the agreement is attached as Addendum E.

4. Formdized Didogue Among Railroads and Shippers. Another issue that arose at the
Board's hearings involved the concern of some shippers that railroads had not been adequately
communicating with them. To address this concern, the Board directed railroads to establish formdized
didogue with their shippers and their employees, particularly about service issuesin generd, smal
shipper issues, and any other relevant matters. The railroads have organized and conducted discrete
and formalized meetings with various shippers and shipper groups throughout the Nation. The
meetings, which have been attended by Chairman Morgan, were held in Chicago, IL; Houston, TX;
Atlanta, GA; Newark, NJ; and Portland, OR. AAR's|etter to the Board describing the meetings and
the follow-up actions to be taken including, among other things, issuance of performance reports by
each of the large railroads, development of aplan for facilitating interline movements, and continuation
of the outreach meetingsis attached as Addendum F. The Board, which supports the continued
didogue that the AAR letter promises, will be closely monitoring al of these follow-up steps. In
addition to the AAR letter, aletter from various shippers regarding those meetings, and Chairman
Morgan's response to that |etter, are attached as Addenda G and H.

5. Additiona Railroad/Shipper Discussions. Other shipper concerns that were raised at the
Board's hearings involved railroad "revenue adequacy” and the Board's competitive accessrulesin
generd. Concluding that each of these issues could be better addressed initidly in a private-sector
rather than governmental forum, the Board directed railroads to meet with shipper groups to address
the issues under the auspices of an Adminidrative Law Judge. Although extensive mestings were
conducted, the parties could not reach agreement on theseissues. Attached as Addendum | are copies
of the reports that the parties submitted to the Board on their recommendations as to these issues.
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Revenue Adequacy. Although the concept of revenue adequacy has thus far had minima
redl-world impact, the existing judicialy approved revenue adequacy measurement, which focuseson a
railroad's return on investment, has been a source of controversy. Based on suggestions from railroad
and shipper representatives at the Ex Parte No. 575 hearing, the Board directed railroads to meet with
shippers with aview toward selecting a pand of three disinterested experts to make recommendations
as to an appropriate revenue adequacy standard, and to name a panel and report back to the Board by
May 15, 1998. The paned was then to report back with fina recommendations on July 15, 1998.

Shippers opposed this gpproach, contending that it would be expensive and inefficient for them
to pay part of the costs of the expert panel, while dso paying for litigation associated with the conduct
of the proceeding before the pandl and the Board (and, presumably, if either sde wanted to litigate
further, the courts). Ultimately, most of the participating shippers recommended that the Board itself
initiate a new rulemaking looking to adoption of a revenue adequacy gpproach that would permit the
Board to congder avariety of financid indicators in determining whether railroads are revenue
adequate. By contrast, contending that the multiple indicator approach advanced by the shippers
would not provide enough certainty or predictability, the railroads supported the expert neutral pand
approach.

Competitive Access. The Board directed railroads and shippers to attempt to find common
ground, and to meet, negotiate, and report back to the Board by August 3, 1998. After extensve
mesetings, the parties reached an impasse. The principa areas of concern involved the definition of
termina areas; the scope of reciprocal switching; appropriate compensation to an incumbent carrier;
and, perhaps most fundamentally, whether access to other carriers ought to be required only when an
incumbent carrier has acted in some sort of an anticompetitive way, or whether it ought to be provided
whenever additional competition is determined to be in the public interest.

6. Possible Resolutions of Revenue Adequacy, Competitive Access, and Smal Rate Case
Issues. The Board gppreciates the opportunity to assst Congress in addressing the transportation
issues that face the Nation during these important times and believes that it has appropriately addressed
matters of concern within the scope of the authority given to it by Congress. Nevertheess, itislikey
that certain legidative proposas will be discussed in Congress during the next sesson. Following are
some thoughts on some of the issues as to which legidative proposas are likely.

Revenue Adequacy. The revenue adequacy issue, in our view, has unnecessarily polarized the
transportation community. The underlying policy objective that the Board's regulatory approach among
other goals permit railroads to earn adequate revenuesis a laudable one that should be retained. Aswe
seeit, however, and as we have testified before, the revenue adequacy status of any particular railroad
has little practica effect. Revenue adequacy is not afactor in maximum rate cases prosecuted under
the "stand-alone cost" (SAC) methodology. It is not afactor in congtruction, merger, or abandonment
proceedings. Revenue adequacy does play asmal rolein rate cases brought under the "small case"
guiddines, but to date, no such cases have been brought. Therefore, Congress may wish to consider
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legidatively abolishing the requirement that the Board determine on aregular basis which railroads are
revenue adequate.

That is not to say that Congress should abandon the concept of revenue adequacy. Aswe
have testified before, in order to oversee the industry, the Board needs to have some indication of how
the indudtry isfaring financidly. Moreover, revenue adequacy is one of the non-SAC condraintsin the
Board's "congtrained market pricing" (CAMP) methodology for handling larger maximum rate cases.
Although, thus far, al railroad rate cases brought under CAMP have been handled under SAC
procedures, if a"revenue adequacy™ case were brought, the Board would need a basis on which to
addressit.

For those reasons, and because Congress may not wish to abolish the revenue adequacy
requirement immediately, the questions that have been raised about the Board's current revenue
adequacy methodology cannot be ignored. With its credibility on the issue under chalenge by severd
shippers, however, the Board, with its limited resources, does not plan to undertake the shippers
proposed rulemaking at thistime. Rather, given the benefits, the Board continues to support the expert
panel approach that was suggested by both shipper and railroad interests during the Board's Ex Parte
No. 575 hearings. The shippers are correct that someone would need to provide funding for the expert
pand; that costsrise as layers of litigation are added to the regulatory process; and that it is the Board,
and not a private expert pand, that is charged with establishing regulatory procedures. Nevertheess,
the Board is willing to make a commitment to give great deference to the expert pand, which would be
a competent body that would be percelved as neutrd if selected after agreement among the private
parties. If the private parties were o to give the expert panel deference, rather than to litigate should
they disagree with its (and the Board's) conclusions, then not only would the parties confidence in the
objectivity of the process likely be enhanced, but the overdl costs dso would likely be contained.

Competitive Access. Inits Ex Parte No. 575 decison served April 17, 1998, the Board
addressed in some detail the implications of the competitive access debate. The differences between
the railroads and the shippers on the Board's competitive access rules are fundamental, and they raise
basic policy issues concerning the appropriate role of competition, differentia pricing, and how
railroads earn revenues and structure their services that are more gppropriately resolved by Congress
than by an adminitrative agency. Moreover, the so-caled "bottleneck cases" which involve issues
related to competitive access, are ill being reviewed in court. For those reasons, dthough the Board
has moved aggressively to adopt the new rules described above to open up access during times of poor
service, the Board does not plan to initiate administrative action to otherwise revigt the competitive
accessrules at thistime.

Small Rate Cases. Asyou know, the Board has adopted small rate case guidelines, which
apply in casesin which CAMP cannot be practicably used. Under these smal case guiddines, the
Board reviews the profits that the carrier obtains from the chalenged rate from three perspectives: it
compares them with the profits thet raillroadsin generd earn from comparable traffic; it compares them
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with the level of profits thet the carrier would need to obtain from al of its potentidly captive traffic in
order to become "revenue adequate”; and it compares them with the profits that the defendant carrier
earnson al of its potentidly captive traffic. Taken together, these three comparisons are designed to
permit carriersto price "differentialy” as provided under the law, in away that will promote their
financid hedth, while dill protecting individua shippers from bearing an unfair share of aparticular
carrier's revenue needs. Although the procedures may sound complex, in fact the information needed
to make this sort of acaseisreadily available at reasonable cost. Moreover, the Board concluded,
after reviewing many years of debate, that these guidelines are the only procedures that have been
identified that readily address each of the concerns that the Board must consider under the statute.

Nevertheless, we are aware that certain shippers are concerned that, for small cases, anything
other than a single benchmark test could unreasonably impede access to the regulatory process. |If
Congress agrees, it could adopt specific smal rate case standards. As an example, it could provide
that, for certain types of cases, dl rates above a specified revenue-to-variable cost ratio, or series of
ratios, would be considered unreasonable. If this approach were to follow the tenets of the existing
datute, the specifics of such an gpproach for example, the cases to which it would apply, and the leve
or levels a which rates might be capped would have to baance issues such as differentid pricing and
raillroad revenue need againg the fairness in requiring captive shippersto pay substantialy higher prices
than competitive shippers.

7. The Override of Railroad Collective Bargaining Agreements. Another matter that may be
presented to Congress next year isthe question of limiting the authority of arbitrators under the standard
labor conditions imposed by the Interstate Commerce Commission (ICC) or the Board to modify
exigting collective bargaining agreements (CABS) in the process of implementing gpproved rail
consolidations. This process has become extremely controversa since a decison of the Supreme
Court in 1991. That decison, Norfolk & Western Ry. v. American Train Dispatchers Assn, 499 U.S.
117 (1991) (N&W), held that the exemption from al other lawsto carry out approved rail
consolidations provided by former 49 U.S.C. 11341(a) and carried forward as 49 U.S.C. 11321(a)
extends to existing CABS and operates automaticaly to permit the override of CBA provisons as
necessary for implementation of an gpproved rail consolidation.

Present practice for implementing Board-approved rail consolidationsis for the unions and the
railroads involved to negotiate agreements to enable implementation of the Board- gpproved
transaction. If they are unable to agree, the matter is submitted to an arbitrator selected by the parties
or the National Mediation Board if the parties cannot agree on the choice of an arbitrator. Because the
arbitrator is acting under section 11321(a), he or she has the authority and the obligation to modify
existing CABS as necessary to carry out the transaction.

In the recent Conrail Acquisition decison, a the request of the various labor organizations, the

Board specificdly declined to make afinding in its decision gpproving the transaction that overriding
provisonsin Conrail CABS was hecessary to carry out the transaction. Rather, the Board specifically
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|eft the determination of necessity to the process of negotiation and, if necessary, arbitration. Even
more recently, in the Carmen decision, the Board eaborated on the limitations on arbitrators authority
to modify CABS as permitted by the Supreme Court's N&W decision. In Carmen the Board held that
overrides of CABS by arbitrators are limited, among other things, to the override authority exercised by
arbitrators during the period 1940-1980, an eramarked by |abor/management peace regarding the
implementation of rail consolidations. A copy of the Carmen decision is attached as Addendum J.

Nonetheless, the Board is aware that |abor representatives oppose, and are understandably
disstisfied with, any provison or action that permits overriding any existing CBA provisons. If
Congress were to agree with their position, given the Supreme Court decison in N&W, some
modification of section 11321(a) so asto exclude CABS, or some other legidative expression, could
address labor's concernsin this area.

8. Concluson. Again, we appreciate the confidence that Congress has shown by dlowing us
to play arole in thisimportant process, and we remain committed to providing a forum for constructive
dialogue and appropriate regulatory relief. If we can be of further assstancein this or any other matter,
please do not hesitate to contact us.

Sincerdy,

Linda J. Morgan

Addenda

CC: The Honorable Ernest F. Hallings
Ranking Democrat
Senate Committee on Commerce, Science,
and Transportation
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Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001

News

FOR RELEASE Contact: Dennis Watson
10/03/2000 (Tuesday) (202) 565-1596
No. 00-39 TDD/TDY 1-(800) 877-8339

www.stb.dot.gov

SURFACE TRANSPORTATION BOARD ISSUES NOTICE OF PROPOSED RULEMAKING ON NEW
RULES FOR MAJOR RAILROAD MERGERS

Surface Transportation Board (Board) Chairman Linda J. Morgan announced today that the Board
has issued a Notice of Proposed Rulemaking (NPR) proposing new rules for mgjor railroad
mergers and consolidations (those involving two or more "Class 1" railroads, that is, railroads each
with annud revenues of a least $250 million). The new rules would significantly increase the burden
on gpplicants to demondtrate that a proposed merger transaction isin the public interest, reflecting
what Chairman Morgan notes as an awareness of the great risk of failure and the competitive,
service, and financia concerns raised in connection with what could be the find round of
consolidation in therail indugtry. In particular, the new rules would require gpplicants to show that
the transaction would enhance competition, and they would require much more accountability with
respect to claimed merger benefits and service. At the sametime, in proposing these new rules, the
Board indicated that it does not intend to prevent transactions genuindy in the public interest and
would continue to look with favor upon private-sector initiatives in the public interest.

Overall Approach. A key element of the Board's proposal is anew policy statement that, together
with the proposed rules, represents a mgjor shift in basis from the pro-merger approach that has
guided agency merger decisions for the last 20 years. The Board noted that there is no longer the
pressing need that the Nation's largest railroads once had to consolidate their operations to reduce
excess capacity because that rationdization has largely been accomplished. Moreover, the Board
emphasized that recent consolidations have brought significant transitiona service problems that
have harmed rail customers and delayed full redization of the merger benefits that were anticipated
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from those transactions. Accordingly, the Board found it appropriate to propose new rules
requiring applicants to bear a subgtantialy heavier burden in demongrating that a merger proposd is
in the public interest.

Enhancement of Competition. The Board recognized that any further consolidationsin the rall
indudtry are likely to result in Some competitive harms, such as the loss of geographic competition,
that are difficult to remedy directly. Because of this problem, and because of the likelihood based
on past experience of harms from service disruption during the integration period, the Board
proposed that it would require merger applicants in the first instance to include provisons for
enhanced competition as an essentia aspect of their proposas. The Board would give substantial
weight to this enhanced competition in making its public interest determination.

At aminimum, the Board would require gpplicants to propose specific remedies to keep open
magjor existing gateway's, retain build-out and build-in options, and preserve the opportunity of
shippersin the so-caled bottleneck Situation to obtain a contract rate for one segment of a
movement in order to separately chalenge arate for the remainder of the movement. The Board
aso would look for other competition-enhancing proposals, such as those related to paper barriers,
emphasizing that it encourages innovative ways of enhancing competition throughout the network.
The Board noted that, given the import of future consolidation, it was no longer appropriate to limit
the focus of its conditioning power to preserving competition and essentid services, and that it
would impose conditions as necessary to mitigate or offset dl types of harm to the public interest,
including conditions that would enhance compstition. In thisregard, it would look carefully at the
proposals made by the applicants to enhance competition.

Assessment of Benefits. The new rules recognize that there can be economic efficiencies
associated with consolidations. However, because claimed benefits in recent mergers have often
been delayed or frugtrated by trangitiona service problems, the Board would carefully scrutinize
future claims of merger benefits and associated timeframes to ensure that they are well-documented
and reasonable projections. The Board would expect applicants to propose additional measures
that the Board could take if the anticipated public benefits should fall to materidize in atimely
manner. Additiondly, the Board would view proposals to enhance competition as public benefits,
and the Board would consider whether the benefits of the particular consolidation claimed by the
applicants could be redized by means short of a merger through private-sector initiatives, such as
joint marketing agreements and interline partnerships.

Downstream Effects. The Board aso noted that, with only a handful of mgor railroads remaining,
any further merger proposas could trigger other gpplications that the Board would have to congder.
The Board recognized that a transaction involving two Class| rail carriers will affect the entire
trangportation system, including regional and shortline railroads, highways, waterways, ports, and
arports. The Board cautioned that "we must be confident that at the end of the day a baanced and
sudainable rall trangportation systemisin place Thus, the Board would assess the likely outcome
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of any mgor proposa on the future structure of the industry through an examination of its
downgtream effects.

Service and Oversight. Applicants would be required to submit up front detailed service
assurance plans, including contingency plans, to permit the Board's taff to assess proposed
consolidated operations prior to approva. As part of this process, the Board would expect a
discussion of specific service levels to be atained from the proposed transaction. The Board would
expand its post-gpprova monitoring of the implementation of mergers to help ensure that adequate
sarvice is provided during the crucid trangtiond period and beyond. Additionaly, applicants would
have to establish problem resolution teams and specific problem resolution procedures to ensure
that post-merger service problems are promptly and appropriately addressed. The Board would
anticipate the establishment of a Service Council congisting of shippers, railroads and other
interested persons in each merger proceeding to provide an ongoing forum for the discussion of
implementation issues for that transaction. And the Board's proposa would formaize the role of
overdgght in the merger approva process, with successful gpplicants required to submit reports on
no less than an annua basis, subject to comment by the public, for aperiod of at least 5 years.

Employee Concerns. The Board emphasized that it strongly supports early notice and
consultation between the rallroads and their employees, and that it prefers negotiated solutions to
merger implementation problems. The Board aso said that it "respects the sanctity of collective
bargaining agreements' and that these should not be changed "except to the very limited extent
necessary” to implement a particular transaction. In this regard, the Board urged the railroads and
the various rail unions, building upon prior efforts, to negotiate systemwide agreements concerning
these issues, and to report back to the Board as soon as possible.

Transnational Issues. The proposed rules aso reflect additiond attention to international issues
related to gpplications involving Canadian and Mexican railroads. The Board would require
applicants to cooperate with the Federd Railroad Administration concerning safe implementation of
those transactions, and would require gpplicants to show that any applications approved by the
Board are consstent with the North American Free Trade Agreement and would not undermine the
Nation's defense needs.

The NPR was issued today in the case entitled Major Rail Consolidation Procedures, in STB Ex
Parte No. 582 (Sub-No. 1). Vice Chairman Burkes and Commissioner Clyburn commented with
separate expressions. The NPR follows the Board's March 31, 2000 Advance Notice of Proposed
Rulemaking (ANPR) in that docket. In the ANPR, the agency indtituted a rulemaking and sought
public comment on modifications to its regulations governing proposals for mgor railroad
consolidations. The ANPR followed March 7-10, 2000 public hearings held by the Board in the
case entitled Public Views on Major Rail Consolidations, in STB Ex Parte No. 582.

Commentsin response to the NPR are due on November 17, 2000, replies are due on December
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18, 2000, and rebutta comments are due on January 11, 2001. The Board will issueitsfind rules
by June 11, 2001.

Printed copies of the NPR are available for afee by contacting D~-To-D~ Office Solutions,
Room 405, 1925 K Street, N.W., Washington, DC 20006, telephone(202) 466-5530. The
NPR dso isavailable for viewing and downloading via the Board's website at www.sth.dot.gov.

HHHH
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