i

FINANCIAL SERVICES AND PROD UCTsS:
THE ROLE OF THE FEDERAL TRADE COMMISSION
IN PROTECTING CONSUMERS

STATEMENT OF TIMOTHY J. MURis

FouNDATION PROFESSOR,
GEORGE MASON UNIVERSITY SCHOOL OF La W, AND
Or CounseL, O’"MFELVENY & MYERS LLP

BEFORE THE

.8, SENATE COMMITTEE ON COMMERCE, SCIENCE,
AND TRANSPORTATION
SUBCOMMITTEE ON CONSUMER PROTECTION,
PRODUCT SAFETY, AND INSURANCE

WasHINGTON, D.C.

MARCH 17, 2010



Chasrman Pryor, Ranking Member Wicker, and Members of the distinguished
Subcommittee, my name is Tim Muris. Tam Foundation Professor at the Cicorge Maszon
University School of Law, and Of Counsel it O'Mglveny & Myers LLP. Most relevant
for today’s hearing, I have held four positions at the Federal Trade Commission (FT0),
most recently as Chairman from 2001-2004. Alse §am the only person ever 1o direct
bath of the FT'C's enforcement arms — the Bureau of Consumer Protection and the
Bureau of Competition. | believe strongly in the importance of the FTC as a consumer
protection agency. Serving as Chairman was the greatest honor of my professional
carcer, and | am especially proud of our accomplishments, such as our work in fostering
competition in healtheare, developing and strengihening the anti-froud program, and
promoting and prolecting the privacy of Americans, including creation of the National
Do Not Call Registry.

Becawiz most of the issues raised by the efforts to expand the FTCs authority are
in the agency’s cansumer protoction misston, most, but not all, of my testimony discusses
that mission. 1 address seven points:

I The FTC has an important, albeit limited, role in our econpmy. The
Commission works best when itacts as a referee, not the star player.

2 |'sing its existing stamutory authority, the Commission ranks as one of the

world"s preemunent competition and consumer protection agencies.



remedial regime, not because there is something different about the industry, but merely
bevause of the historical accident of falling under FTC review, and not the DOJ,)

. If thiz Committee does reauthorize the FTC Act, it should nddress another
arbuirary and unfair distinction between the FTC and the DOJ, samely the different, snd
easter, enforcement standards that the FTC has recently obtained for itself in sccking to
enjoin proposed mergers. Although both the FTC and the DOJ enforce the ssme merger
statute, Section 7 of the Clayton Act, a merger's legality can tum, not on its underlying
menits, but on which agency evaluates the ransaction.

1. Finally, creation of a separate third-party liahility section in the FIC Aet
15 both unwise and unnecessary. The step is unwise because it creates @ uniform standard
in an area where uniformity is inappropriate. The new section is unnecessary because the
FTC already has the ability to anack third parties in appropriate circumstances. Careful
use of the Commission's “unfairmess” jurisdiction provides the hest vehicle to addreys
third partics who facilitate violations by athers. The standards for third-party liability

should be developed, case-by-case, under the FTC's current suthority.
1. THE FTCIs A ReFeree In Our ECONOMY, NOT A STAR PLAYER

As i nation, we use markets to organize and drive our cconomy. We derive vast
economic benefits from these markets and the cor petition that helps markets function
properly. These benefits should not be taken [or granted; they are not immutsble, The
ration's consumer protection policy can profoundly enhance these benefits by
strengthening the market, The policy also can reduce these benefits, however, by unduly

intruding upon the market and hampering the competitive process. The Federal Trade



3 Under its existing !Iammr:r-huﬂ‘rbﬁt:f. the Commission has embraced some
new, aparessive, ond in some cases controversial, initiatives that would greatly expand its
impact on the ecanomy.

#, The so-called “Magmisson-Moss™ rulemaking procedures are reasonable;
their eliminstion would result in & major regression for the FTC. Coupled with almaost
certain Congressional requests for new rules, lowering the barriers to agency rulemaking
will transform the FTC, threatening to place the Commission in the untenable posture of
the 1970s, during which time it sought 10 be the sccond most powerlul legislature in
Washington, proposing dramatic, usually harmiul, changes aver wide-ranging sectors of
thié economy.

5 The FIC already can obtsin ¢ivil panalties in many cases, notably those
involving Commission order and rule violations. Further, the FTC currently can obtaim
all the monelary relief possible in fraud cases through its existing Section | 3(b) authority
Civil penalties would add nothing 1o the FTC's arsenal in such cases, Nevertheless, a
majority of the Commission secks automatic civil penalty authority in olf cases. Such
authority would represent another fundamental change in FTC law, resulting in over-
determence in some circumstances, and unnecessarily complicating efforts (o expand FTC
law o new oreas. Moreover, because there is no sure way to limit this expunsion of FTC
guthoeity 1o consumer protection cases, it would create an additional, arbitrary, and unfair
distinction between the two fedaral antitrust agencies, the Department of Justice and the
FTC. (Given that the FTC and the DOJ dwiﬁ_ﬂi& economy berween the two agencies in

muking enforcement decisions, those firms subject o FTC review would face a different
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Commssion has a special responsibility 1o protect and speak for the competitive process,
1o combiatl practices thal barm the market, and 10 advocate against policies that reduce
competition's benefits to consinmers,

The FTC protects consumers in part through its responsibility to prevent “unfair
or deceptive acts or practices.”” The I'T‘IE, ;nl;i J:.l.:ﬂ:u.:r public institutions, operate against a
backdrop of other consumer protection institutions, most notably the market and common
luw. In our sconomy, producers compete to offer the most appealing mix of price and
quality. This competition spurs producers 1o mest consumer expeclations because the
market generully disciplines sellers who dissppoint consumers, and thas those sellers lose
sales to producers who better meet consumer needs. These same competitive pressares
encourape producers 1o provide truthful information about their ofterings. Market
mechanisms do not always effectively discipline deceptive clasms, however, especially
when product stiributes are difficult 1o evaluate or sellers are unconcemned aboul repeat
business g prrchym
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When competition along cannot punish or deter seller dishonesty, another
institution can mitigate these problems. Private legal nghts provide basic rules for
interactions between producers and consumers. Government also can serve a useful role
by providing default rules, which apply when parties do not specify rules. These rights
and defaull rudes alleviate some of the weaknesses in the market system by reducing the
congequences 10 the buver from 8 problematic exchange. Although private legal rights

provide powerful protections, in some circumstances —as when coun enforcement 15

impraciical or economically infeasible — they may not be an effective deterrent.



When consumers are vulnerable because market forces are insufficient and the
common law is ineffective, a public agency, such as the Federal Trade Commission, can
belp preserve competition and protect consumers. The FTC"s consumer protection and
competition missions naturally complement each other by protecting consumers from
fraud. deception, and harmful restraints on competition without restricting their market
choices or their shility 1o abtain truthfial information about peoducts or services. The
Commission atlacks conduet that undermines competition, impedes the exchange of
gecurate infermation, or otherwise violates the common law rales of exchange.

Becauge of its antitrust responsibilities, the agency is well aware that robust
competitton is the best, single means 1o prolect consumers. Hivalry among incumbent
producers, and the threat or fact of entry Trom new suppliers, prompt frms (o satisfy
consumers. In competitive markeis, businesses prosper by surpassing their rivals. In
turn, this competitive market has important implications for the design of consumer
protection policies to repulate advertising and marketing pragtices.

Without a continual remnindsr of the benefits of competition, consumer protection
progriuns ean impose controls that ultimately diminish the very competition that
increascs consumer choice. Some consumien prolection measures — even those motiviated
by the best of intentions — can create barriars to entry' that limit the freedom of sellers 1o
provide what consumers demand. While [ was Chalrman, for example. the Commission
participated in a court challénge to a state law thal banned anyone other than licensed
funeral directors from selling caskets to members of the public over the Internet. While

recognizing the stale's inlenl to protect its consumers, the Commission questioned

e —_—

' S LRSI, §45



whether the law did more harm than good. In an amicus brief, the FTC noted that
“[r]ather than protectfing] consumers by exposing funeal directors to meaningful
competition, the [law] protects funeral directors from facing any competition from third-

Ilz

party caskel sellers.™ The synergy between protecting consurmers from frsud or
deception without unduly restricting their choices in the market or their ability to obtain
truthful information should undergird all of the Commission’s cansumer protection

SRS

inftiatives,

2. Uxper ITs EXISTING AUTHORITY, THE FT'C Has BECOME ONE OF
THE WoHLD'S PREEMINENT COMPETTTION AND CONSUMER
PHOTECTION AGIENCTES

With broad authority to protect consumers from fraudulent, deceptive, and
unfair practices and w0 preserve competitive markets by prohibiting anticompetitive
merpers and business conduct, the Federal Trade Commission’s actions affect the lives
of every American. As the only federal agency with both consumer protection and
competition jurisdiction, the FTC has the unique ability 1o investigate the conduct of
numerous players across our ever-changing economy and siop unlawful behavior that
harms Amencans. Puarticularly in ﬂiﬁic’lull economic times, the agency protects
financially distressed individuals who fall victin to fraud and deception and stops
anticompetitive practices that deter the lower cost products-and services thal result from

vigorous competition,

¥ Memorandum of Law of Amicay Crrius Federal Trade Commission, Povery v Harriy, Moo CIWV-00 -4 3-
F W 0 Okl Sept 5, 2002}, avetabie ar hopeswaw, Begovios2002090kamicns.pd




Dunng the past two years alone, the Commission has targeted problems in
financial services as a primary area for helping consumers” In particular, the agency has
tocused on deceptive practices in mortgage servicing, subprime credit, foreclosure
rescoe, fair lending, debt relief, credit repair, debt collection, advance fee loans, payday
lending, and credit card marl-‘.cting.* In addition, the FTC has targeted deceptive health,
safety, and weight foss claims; telemarketing fravd; fraud sgainst small business; and
business opportunity schemes,”

The Commission has been very successful in addressing fraudulent, deceptive,
and unfair practices. For example, from March 2008 through February 2009, the
Commission filed 64 federal district court actions and sccured 83 judgments and erders
tequiring defendants to pay more than $371 million in consumer redress or disgorgement
of [ll-gotten pains." During this ssme time, the Department of Justice, on behalf of the
FTC, pbtained 15 civil penalty orders and $9.6 million in assessed civil penalties, of
which nearly $8.3 million has been collected.”

Besides the high status sccorded o fraud, deception, and unfaimess cases, the
FTC also places a very high priotity on consumer privacy and the protection of personal

information, The FTC enforces the FTC Act, the Safeguards Rule under the Gramm-

P Sor Federal Trade Covunission, The FTT (a 2009 43 [Mar. el

Y oRiwid ol 4628 Fimamelal Saryloer pnd Produers P Ralo'af the Federal Trade Commizsion in
Pritearing oy pr.:;ru rhe Sengie Comm. On L"q:_-:rr:_n-rer.:'e. Seience o Tromsportation, | 1A Cong
4-0 (2010 | Ssutemend of the Federa? Trade Commitssion).

' Ere, oz, Final Order, & T.C v Reex, fue. eral | No. SACYI9-0266 (C.D, Cal. May 20, 200%)
{Marketers of dietry supploments and devices ngree to piy §3 million o efile FTC charges of deceptive
advertising) Final Order, £ TC v Advantare Credit Repatr, of af., No. DB-CV-5994 (N.D. 1], ey 27,
2004 (Crodic repair scammers setthe FTC charges).

U See The FTC i 2009 suprea note 3 ot 45446,
" ld at 46-38: Stnzement of the Federal Trade Commission supra note 4 at 4-9.

=l



[each-Bliley Act, and the Fair Credit Reporting Act to protect consumers from threats ta
the sccurity of their personal information. Using these various statutes und the
Satepuards Rule, as of March 2009, the FTC brought 23 enforcement actions that
challenged Inadequate sécurity practices by firms that mishandled sensitive consumer
mformation.®

Cn the competition side, the FTC scrutinizes industries that have a significant
gffect on consumers’ daily lives, including health care, energy, technology, and consumer
goods and services,” Challenging alleged anticompelitive mergers has been a key
priovity. The Commission reviews premerger notification filings and other information 1o
determine if a transaction may substantially lessen competition. From March 2008
through February 2009, for example, the FIC filed six preliminary injunclions and
administrative complaints challenging proposed and consummated mergers that it
belioved mised compeotitive concerns, ' The agency also identified competitive concerns
in an additional 16 proposed acquisitions during that time period that it resolved through
consent agresments with the merging firms.!' These consent orders permitted the
transactions 1o procesd afier changes were adopted in markets such as those fnvelving
generic and branded pharmaceuticals, specialty chemicals, medical devices, electronic

public recards services, and corsumer goods and technalogy, ™

==

' The FTC in 2009 supra ot 3 8t 56, PR
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The Commission continues to be vigilant in challenging possible anticompetitive
conduct through filing sctions in federal court. Examples of such challenges from March
2008 through February 2009 include actions to stop:

(@) The payments by branded drug mukers to generic rivals to agree not to
tnarket a lower-priced generic drug; "

by The use of Multiple Listing Service rules to prevent discount real estate
professionals from making their listings available on popular websites listing homes for
saie--,” nid

{e}  The use of joint fec negotistion by physician groups 1o keep
reimbursement rates high without providing benefits to patients.'

The FTC uses a variety of toals o accomplish its objectives, including litipation,
rulemaking. policy research and development, competition advocacy, consumer and
husiness education, hearings, snd the encouragement of self-regulatory initiatives."® The
Commission also promaotes sound policy initigtives by holding public workshops with
industry leaders and consumers. Recent workshops have included, “Exploring Privacy:

A Roundeable Series™'” held in March 2010; “Hortzontal Merger Guidelines

B a3,
"

13 fl'.ll

" Fommer Chairman Robert Piiofeky and | discimss the remarkable range of FTC waoln tn Timothy ). Muris
& Kobee r-':r.:tl's.l.:;-, Move Tiegn Low F..rg,l"n.‘p."u,‘_u'mmj' e Fﬂ:"._? Hm'u' Tools — 4 Covmersarioer Bink Tim
Murls and Bokb Pirgily, 72 Anthirdst 110772 (2008),

T “Explaring Privacy: A Houndisble Series” explored privacy issues posed by 21t century technology
ued butingss practices that collect and use consumer dace, including soclal nesworking, cloud computing,
online bahavioral advertizing, mobile marketing, and the collection and use of information by reuaiters,
dnra brokera, third-pacty applicazions, and other diverse busingsses



‘-Fv'nrkshup.“m held in January 2010; and “Protecting Consumers in Debt Collection
Litigation and Arbitration: A’ Roundtable Discussion,™ held in December 2009,

Ciiven this impressive agenda and workload, in 2009 the Global Competition
Rieview ("GCR™) gave the FTC its highest rating, five ot of five stars™ The GCR stated
that “[{lew agencies in the world balunce their antitrust and consummer proteciton duties as
well as the U.S. Federal Trade Commission. While many agencies strupgle o be good-at
one or the other, the FTC has mastered both.™' The agency does not need new suthority

to continue this stellar performance.

3. UnNpER IT5 EX1STING STATUTES, THE FTC ALREADY 15 EMBARKING
on MAJOR, SOMETIMES CONTROVERSIAL, EXPANSIONS OF ITS
AUTHORTTY

Asour economy evolves, 50 toe should the FTC. Fraud, for example, takes new
forms, and the Commission must adapt to the new threats. Moreover, the agency is
currently considering using new remedics against fraudsters thal appear worthwhile, such
as banning them from certaln sctivities in the future. Even without expanded statutory
powers, the Commission has embarked on many other new initiatives. Whether or not
e thinks these initiatives are wise; it is clear the FTC does not feel consirained by a lack

of authority 1o pursue them. | discuss & few of the new activitics in this section.

Y “Horzml Merger Guidelines Workshop” explored possible updutes to the Horizoal Mecger
Guidelings imed by both (5e FTC and the Department of Justice to evaluate the patentinl competitive eflzcts
of merzers and agquisitions.

¥ “protecting Conswmers i Debt Collestion Lirigation and Arbitration: A Reundtable DHscission™
examined consumier prodootion issues tn debt collection procesdings

A Global Competition Review, Rating Exforcasent 1008 = Chiited Stares Federal Trado Commeission
2009,

-
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A The Proposed “Voluntary™ Guides for Food Marketing,

Today, most adulis are efther obese or overweight, and the rate of overweight
children has increased rapidly, This alarming increase in obesity is & complex public
heallh issue that demands efféctive response by pa:eme. industry, physicians, consumer
advocaes, and government.

Responding to a Congressional request for a report and recommendations about
guidelines for marketing food to children and teens, the Commission, topether with the
Food and Drug Administration (FTFA), the Center for Disease Control, and the 1.8,
Deparment of Agriculture released proposad guides that would ban sdvenising of
(among other products) many breakfast cereals, soups, and vogurts from thousands of TV
shows and other media.™ These fonds, secording to the standards, should not be
advertised on television and other media when the audicnee has more than 20 percent
lzens or 30 percent children.

The FTC hag been down this road before: Prodded by consumer aetivists in the
late 1570%, the Commission sought to stop advertising to children because of coneems
that they did not understand the nature of advertising, were eating too much of the wrong
fued, and were suffering tooth decay and other health risks as resull.™ After three vears
of work, 6,000 pages of transeript, 60,000 pages of comments, an ediorial in The

Vashingron Post scolding the Commission for acting like the National Nanny, and an

increasingly exasperated Congress, the Commission abandoned the rulemaking

2 Warkshop, Federal Trade Commisston, Sizimg Ulp Food Marketng and Childhaod Ciexiry (Dhec. 15,
2009

= Sew FT S1afl Report on Television Advertising to-Children {Feb. 1978); Notice of Proposed
Ruldmuking on Television Advertising to Children, 43 Fed, Reg. 17,967 (Apnl 27, 1978},
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Today's proposal should fare no better, It i impractical, ineffective, and {were it
to become law} illegal. [1's impractical because, although kids ses many food ads on
children's programming, many ads they s2e air on programs that ace not directed 1o them.
Muoreover, & ban would be inelTective because there is no reason 1o think that the ads kids
see make them obese. Although American children see thousands of fuod ads each year,
they have done so for decades — singe long before the dramatic upswing in obesity.
Today's kids actually watch less tefevision than previous generations and have many
more commercial-free choices. They see fewer Tood ads, bul they weigh more. Bven aur
dops and cats are fot, and it is not because they are watching (oo much advertising.

Finally, a ban would be illegal. Food is not itlegal to sell to those under 18, Owr
First Amendment reguires government o demonstrate that restrictions on truthful, non-
misleading commercial speech for legal products meaningfully advance a compelling
interest. Because a children's advertising ban would be ineffective, ™ it would fall far
short af that test. Moreover, many of the restricted Toods actually meet existing
povernment standards — such as thoss under WIC, the Special Supplemental Nutntion
Program for Women, Infants, and Children.™ Among the foods that the government is
encouraging children to ¢at, but that the proposed standards would prevent advertisers
from murketing to families, are milk, cheese, eggs, most breakfast cereal, and peanut
butter. Inany event, the povernment certamly cannot legally restrici truthful wds when

the majority of the sudience are adults.

M The Instizuse of Medicine found maulficient évideite to conchude that advertising ¢ausod obesity m
gither kidi or teens, Ses 10M, Food Marketing to Chiidren and Yourh: Theeat or Cfipartendy? (2006}
| Tlhe WIC Program — serves to salegrird the heplih of low-income woman, infents, & children ug 1o
nge S whe are at nutritional risk by providing nutriticus foods to suppiement diels, inlormation on healthy
euting. and referrais to health care.” Sea hitpiffwwok s vadagovwwicfaboutwie!,
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Ome difference between the current proposal and the old rolemaking - called Kid
Vid — is that this time the agencies are suppesting that the standards be adopied
“valuntan!v” by industry, Yet, can .slnn-rlnrl:lh suggested by 8 government clsiming the
power to regulate fruly be “volumany™? Moreover, at the same workshop that the
standards werz announced, a represeniative of one of the same activist organizations that
inspired the 1%70s efforis speculated that a failure 1o comply with the new proposal
would provoke calls for rules or legislation.™ And, it would be a risky propasition for
advertisers all 1o adopt the Commission's standards voluntarily, as joint restramls on
advertising are well known to impair compititi on,” and these restraints would hardly
pass antitrust muster.™

Attacking food advertising may offer the illusion of progress in the fight against
childhood obesity. But in the end, Americans must cat fess and exercise more. That said,
advertising can play a role in Aghting obesity. -One FTC study showed that when the
government changed its position and permitted cereal advertisers 1o make truthful claims

about the telationship betwesn fiber intake and reduced cancer rigk, consumers und

W Sow Jared Favole, Federal Group Propores Curby on Marketing Food o Kids, WS com, Dec. |6, 2009,
availabie ar e Yonbine, waj.com rticly SB 126092 80085249309 L himl ("The foeds and beverages that
coulld be affected if the proposed marketng restrictions became law include most sodis, candies, cookaes,
cereals ind some types of yogwrt, suid Margo Wootan, Direcior of Nutrition Policy i the Centes foe
Sorange in the Public nterest.”™),

I Mumeroiestsdies hove demonstrared the role of adveriising m competitive markets. Some ke cillected
i WiTlkaem MacLeod, ef al., Three Rules prd g Constiutioer Conrwner Protaesion Finds fix Liwits in
Competition Polizy,” 3 Antitrugt L. 1. (2005). For an example in the food industry, see ©. Robért Clark,
Advertistng Reatrictions and Competition in the Chuldron's Areaifour Coreal fﬂﬂ'i'i.'l'f.':l'.lﬁ-u ). L& Bcon,
(Mov, 007y, whizh found hal cereal prices and shares of leading brands were bigher in Quebec Cannda,
which bimed advertising 2o children umder |3, than in other Canadian provinces whers the advertising is
allowed: .

N Cue Faod Marterin to Chitdees and Youth Therdr or Gipportusity? supra noty 24,

-
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sellers responded ™ Consumers increased their consumption of high-fiber cereals, the
murket share for high-fiber cereals increased, and more high-fiber cercals found s place
on grocers” shelves.

We need to harness that same power w0 help fight obesity. Year after vear,
manufacturers have shown great ingenuity in pitching foods to kids as tasty and fun; their
challengs now 13 to develop and promote healthy foeds, ton, Major marketers
(representing over three quarters of all ads kids see} have already undertaken initiatives to
market nulnlious foods and healthy |ifestyles. Under the auspices of the Council of
Better Business Bureaus, the companies also made {ndividual commitments to da so, und
wi hgve seen big shilts In advertsing to kids: and major reformulations of the foods
advertised to them. ol Tl

B. Changes in Advertiving Substantiation.

Changing the advertising substantigtion doctrine is another significant new
initiative. The Commission has long required that advertisers possess a “reasonable
hasis” to substantiate their advertizsing claims. Since its inception, the substantiation
doctrine has employed a flexible approach for determining the amount of evidence an
adveriiser needs to substantiate a particular claim Recopnizing the importances of the
free flow of information 10 help markets best serve consumers’ needs, the Commission

hos developed a balancing test 1o assure that information flows both freely and truthfully,

¥ Paudine lppolito & Alan Mothios, Health Clams in Adverising and Lebeling: A Sy ofthe Cereal
Markor [ 19893 (FTC Bureau of Economics Stalf Beport) (“Srudy of the Coreal Market™).

W Piieer. fac Bl FT.CO23{1970),



without unnecessarily chilling advertisers” ability to provide consumers with important
information.”

Thus, to suppart health-related elaims for foods, the Commission has traditionally
resquired that companies have “competen! and reliable scientific evidence.”™™ That
standard requires tests or other studies using “procedures generzilyv accepted in the
profession o vield accurate and reliable resubts ™ Clinical testing is sometimes required
because there is no other method that professionals believe yields accurate and reliable
results. In other cases, however, other forms of evidence are gencrally accepted as
refinble. There are, for example, no ¢linical trials of parachutes —and no serious doubt
about whether they actually work 1o redues nisk,

In recent investigations, however, the staif has been seeking to replace that
flexible standurd with the same kinds of evidence that the Food and Drug Administration
has traditionatly required to approve new drups. These proposed standards would require
two we|l-controlled clinical trials 1o substantiate certain claims even if experts pencrally
nocepl other methods as reliable. Moreover, they would apparently prohibit more limited
claims thot accurstely disclose the limitstions of the available cvidence, An advertiser

could not report, for exampie, that o single well-¢conducted clinical trial suppores a claim

OFTE Patlsy Stseiment Regarding Advertising Substantlation, appesded 1 Thomprnn Med, Cao,
PO FT 0 68, B39 (1984), afad, 791 F.2d 189 (0.0 Cir. 1986}

= Bureay of Consumer Protection, FTC, Digory Supplements: An ddvertismyg Gulde for fncfusiey
Wl
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until a second study ¢ame to the same conclusion. Courts have consistently rejected such
bianket prohibitions on truthful speech as violations of the First Amendment.™

Abandoning the flexible substantiation standard is a bad idea. The current
approach [ots the Commission strike the appropriate balance between the risks of
mistakenly allowing false claims and the risks of mistakenly prohibiting truthfisl ones,
When the consequences of false claims are high, as they are when an unsafe new drag is
allowed on the market even though effective altermatives are available, 4 high
substantistion standsed is appropriate. But the risks of mistaken claims about foods are
vastly lower. Consumers may pay a foew pennies more or give up a better tasting product,
costs that are purely economic,

In contrast, mistakenly prohibiting rruthful claims about the relationship between
diet and dissase creates risks 1o public health. Consumers who do not know about the
relationship between saturated fat consumption nd hean disease, or sbout the
relationship between fiber and cancer, or 1hpre:hﬂiuns_:ﬁip between folic acid and newral
tube birth defects tnay suffer seriows health conseguences. When experts in the field
believe that reliable studies indicate the likely truth of these relatinnships, there is good
reason to allow such claims, even if the evidence does not meet the standard that would
be required for a new drug,

The empirical evidence is clear that excessive restrictions on truthful sdvertising

harm coneumers.” They Jead to higher product prices and less incentive for sellers 1o

W e Pearvon v, Skalala, 164 F.3d 650 (D.C Cir. 1999), Whitaker v Thampeeon, 248 F, Supp. 2d |
(D.D.C 005,

W e | Howard Béates & Timothy 1. Muris, Stare and Fideral Regmlation of Natvonal Advertiving (1993),
especaally Chapter 2. nht



improve their products. Morgover, exceseive restrictions have a disproportionate effect
on those who are not as good &t finding information from other sourees. The well-
educated, wo-parent household may find thelr information elsewhers, but too often the
less-educated, single-pirent household will not. Much of the evidence for these
conclusions 15 developed in a series of reports by the FTC s Bureau of Economics,
beginning with & ground-breaking study of the impact of health claims on the market for
cereals.™ Applving FDA-like standards in cases in which experts regard other methods
as reliable is simply bad poliey

Finally, repudiation of the Commission’s flexible standard {5 not necessary 1o
{acilnate cnforcement of FIC orders. Although the Comumission does nol win every
case, it wing the overwhelming majority of those it brings. That fact alome mekes clear
that a more specific standard 15 not necessary (o simplify enforcement. “Fencing in”™
areder provisions that cover more products or more claims from a company that has
violated the law are entirely appropriate. and widelv used. Thereis no reason, however,
i6 require past violators 1o meet a higher burden to subsiantiste the likely truth of their
claims. A moree specific reguirement would not “fence in" proven violators; rather, ot
would “wall off™ truthful claims that would be guile valuable W consumers.

C.  Behovioral Advertising.

Increasingly, advenising supporis the provision of free Internet content. The
ampunt of money available to fund thai goptent, and hence the quality of information
availahle online, will depend on the advertising rates. The higher the mies, the more (and

better) content consumers will receive. Behavioral advertising, which uses information

" Ippolito and Mathios, Sty & the Cerial Marder, supra note 29,
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aboit an anonymous consumer’s browsing behavior (o infer which ads are most likely 10
appeal to thal consumer, promises to rojse the raics that advertizers are willing to pay.
Inappropriate restrictions on such ads could significantly impair the advertising-based
madel [or imancmg Intemet content

The FTC is evaluating bts approach 1o privacy, and is considering préventing
behavioral advertising unless consumers affirmatively sgree (e, opt in) o aceept such
ads.” The analytical framework that the FTC currently employs was the result of a
similar review undertaken when I became Chatrman in 2001, That review led the
Commission 10 shifi its focus to the adverse consequences of the use and misuse of
sensitive consumer information. Consequently).the Commission launched the National
Do Mot Cull Registry and filed several cases involving failure (o protect sensitive
personal information,

The consequences model remaing a powerful basis for guiding FTC privecy
policy. Under that mode!, the Commission can protect consumers” subjective preferences
for anonvmity, just as it protects subjective preforences for products that are “Made in
America.” (Advertising misrepresenting that a prodoet is made in Americs would violste
the FTC Act. Morcover, customs and tariff rules may reguire disclosure of ongm
information for reasons unrelated to consumer mistepresentation.) For the Commisgion
to protect consumer preferences, hawever, they must be preferences that are sctually
reflected in marketplace behavior. Subjective preferences only can be known from
pansumer behavior in the marketpiace. They cannot be inferred from survey results if

consumens can ignore the consequences of their own answers. Precisely because they ane
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subjective, we cannot infer that becsuse some consumers care about a particular arribute
that such an atiribute is worth the costs {o others.

The question is one of approach, Of course, the Commission should protect
known subjective consumer prelerences, whether fur products made in America or for
privacy. Such preferences are important drivers of a market economy, 1t is another thing
altogether, however, 1o argue thal because seme.gonsumers have a preference, the
Commission should require all sellers 1o satisfy that preference. That argument is simply
wrong. Assuring the accuracy of claims that a product is mads in America enhiances
CONSUMeE saversignty ~ it lets consumers choose what matters to them and what does nol.
Requnng all sellers to offer Ametican-made products —or even to disclose that their
products are not made in Americs — i3 another matter altogether, It imposes the costs of
admittedly real preferences of some on many who do not share them. The fact that a
particular product characteristic, whether related to privacy or product atiributes, is
important fe me 1= a very good reason for protecting affirmative claims abow thot
charpoteristic. I is o very bad reason [or imposing that prelerence on everyone else.

For consumers who independently value anonymity, an opt-out regime protects
them because for these consumers, the benefits of opting out exceed the minimal costs.™
Consumers who are willing to opt oul reveal that they, in fact, have a preference for
anonymity.

Al opt-in regime, however, does nol reveal consumer preferences in the same

wiry. Because most consumers apparently think that litte 1s a1 stake in deciding whether

™ Stephanie Clifford, F 1'C: Mz faternat Gare Bovond Privecy Policlea?, NY. Times, Jad, 11,2010
™ Of contrse, the ability to opt out should be prominently distlosed and easy 10 use.
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to allow inlormation shanng, they are not willing to incur even small costs to exercise
choice. Therefore, an opt-in regime will pmil.:lr:r. *:"pri‘l.ral:}'" on which they place lintle
value, while denying them the benefits of information sharing - including, perhaps; some
of the Internet content they desire.

Cipt-out is clearly superior to opt-in in this context. [t protects thoese who care
about preserving anonymity in commercial transaciions, while allowing the benefits of
informmion sharing and adverliser-supported content for those who do not care, An FTC
decizion to require opt-in for behavioral advertising would adversely affect cunsumers
and their use of the Internet.

I, Endorsements and Testimonials.

Many advertisers use testimoniais from satisfied customers to tout the product’s
benefits. The available evidence indicates Ehathnnsmncrs discount the performance
cloimed m testimonials, Most consumers believe that their results will differ from those
elaimed and that o variety of factors influence the results they will achieve,”™

In 1972, the Commission published Guidelines for endorsements and 1estimoniala
that have provided viduable guidance 1o advertisers using such techniques.™
Mevertheless, there were some problems thal were apparent in certain testimonial
advertising. For examnple, testimonials were frequently used for essentially fraudulent
products with a rdalistic disclaimer that the results were not typical. Such s disclaimer

should not protect fraud. A second problem eccurs when the testimonials, even for non-

" Soe Comments Of Kelley Drys & Warren On The Compmission’s Guides Concerning The Use Of
Endorsements Amd Testimonils In Advertising, I re Guidas Congcerning the Use of Endorsements and
Tortinpanialy im Advertizing, Commlssbon File Mo, PO34320 (Mar. 2 2009], avaffable o

bt fwww, fegov/ oxfcommentg/endarterentgudes2/339 124000 16, pdf.
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fraudulent products, portray results that are so extreme thet almost no one will realize
theem.

Rather than narmowly addreysing these problems, the revised Guidelines the
Comimission recently issued are overbroad. ! The changes have created confusion among
advertisers, endorsers, celebrities, blopgers, and the media regarding what conduet
complies with Section 3 of the FTC Act. Accompanying this confusion is the fear that
the Commission may soon have the pawer to Lrlnpmm: civil penalties the first time it
degides an advertiser failed o follow its g:uida:lmd.

Contrary to consumer expeotations, the tendency at the Commission now is to
treat & lestimanial ag a representation of the average or typical performance that
consumers can expect If sdvertisers meant 1o communtcate that the results in 2
\estimomial wers those that most people receive, they could say o directly, and thereby
avoid the discounting that consumers apply o claims made in testimonials.

An additional problem with the new Guidelines involves “endorsers,” especially
those in the hew media, such as bloggers. The Commission wamed sdvertisers that they
would be respansible for media over which they had no control:

An pdvertiser's luck of control .ﬂr:'.ﬁr the specific slatement

made via these new forms of censumer-generated media
would not autematically disqualify that stistement from

# ETC Guldes Concerning the Use of Endorsements snd Testimoninls in Advertising, 16 CER § 235
{ 1980).

* tuides Concernimyg the Llg2 of Endoriements and Testimerials m Adverthilng, 16 C.F.R.plL 2553
{Dhae. 0, 2009

2 pavid O Visdeck, Dirsctor, Bureau of Consumer Protecton, Federal Trade Commission, 4 Lok
Forward With the FTC: Advertising and Markativg Enforcemint Cholignges (Feb. 3, 2000)



being deemed an “endorsement” within the meaning of the
Guides. ™

ABer severe criticism in the b[Lﬁ_gDSiI!I'h'E-'.I::.!:;':-:ﬂ'bE E‘nmmlsiiun has sought 1o temper
the implicanons of this statement. Although company sponsorship and support of blogs
raise different issues, merely providing free semples of & product to a blogger should not
render the manufacturer linble for the blogee"s conclusions. There s no reason 1o think
that product reviews online are any different frem 8 ook or movie review for which the

reviewer did not pay for the product

4, MaGNUsoN-Moss PROCEBURES SiouLD BE ReTAmEn"
Proposals 1o expand the Commission®s rulemaking adthority should be considersd
in the mstoric context of the Commission’s purpose and mission.

A. The Rule of FTC RulemiaRing.

As | discussed shove, the Cum;ili.?:i;rr: hﬂa retied on the development of commaon
law principles, supplemented with cecasional rules and miides. The comerstone of the
F1C's consumer protection mission is the fraud program, discussed in more detail below,
throtugh which the Commission has returned hundreds of millions of doflars to defrauded
CORYIIIars,

Although many do not think of them as such, these common law principles are

rules, providing a crucial pan of the institutional framework that helps our market

M Guides Concerming the L% of Endomscments and Testimonlals in Advertising, Overvicw of the
Commission’s Raview of the Goides {Diec. 1, I009), praifzhle o

Ttp wviw fie govioa 200971 009100 Sendorsementjuides fanotice. pdll

¥ Although within she Colunission thess procedures gre uniformly referred 10 a5 “Magnuson Mess.” io
fuct, the procedures are contained within Titlz |1 ufﬂ'ﬂ: Mabmuzon Moss Wearemy — Federal Trids
Comriission Improvement Act of 1975, Cnly Title T invalved the Magnuson Moss Warranty Act, but |
use Here the conventlonal desigration of Magnson-Moss procedures,
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econoamy (o function. In most circumstances, these cotmmon law rules provide both clenr
guidance 1o the business community and an adequate basis for FTC enforcement actions,

The common law process is well suited to develop new policy, For example, the
Commission has used this process o formulate general males (o protect the security of
sensitive consumer information, L'siﬁgjﬁnaﬁ_its'll_v:r:ptlnn and unfairness suthority, the
Commission hos brought cases addressing mf ormation securiiy, as the growth of the
Internet and new technologies have created new vulnerabilities. Aticmpting to write a
rule defining the scope of liability in advance could have stymied the natural
development of this common law process, leading to uncertain results,

Rules seeking to address fraudulent or other practices often are very difficult w
write. Unlike the Federal Communications Commission, the Securitics and Exchange
Commission, or other regulatory bodies; the FTC is not u sector-specific regulator. Thus;
the agency generally lacks industry-specific knowledge, expertise, and routine contacis
with regulated entities and congressional committzes with jurisdiction over thase
industries.™ Instead, In is law cnfurcmﬁtﬂﬂ]ﬂpﬁimm the Commission deals with
pathology. 115 familiar with bad actors, who h.avu demonstrated their umwitlingness to

comply with basic legal principles.

" Although the FTC promulgsted the Safeguards Rule at thie same time ag iz was Initiating information
scurity cnses, the mle was primarily usefil in establishing a structore for remedies. Adopted under GLAE,
thie rule st oat a flexible, process-oriented approach o peoviding infoemation security, Because Congress
liad] specified labalisy for francal metitetons that fled to protect sensitive information, the mule did nol
reguine-a theory of who was lisble under Section 3 and under what circumstances  Those theories wers
davelaped through the common lew process inlndividusl cased and most of the Commsion reses have
invalved Indusirizs not coversd by GLB

* Of course, the agency and its staff have become quite knorwledpeable aboul cennin sectors of the
Adretican ceenamy, mefuding, for axample, the dovwnstream pans of 1he ail indostry, cortain aspeeds ol
health eure, end credit reporting agencies. For credit reponing sganeied, the FTC is #h2 regulotor, and
purssand 1o the FACT Add, hes promulgated mumerols rades in the last few vears, These nies, and maiy
athers, weri promlested pursusn) (o cengressional direetjon,
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By their nature, however, rules also must apply 1o legitimate aciors, who actually
deliver the goods and services they promise. Remedies and approaches that are entirely
appropriate for bad actors can be extremely burdensome when applied 1o legitimate
businesses, and Ihere is usually no casy or straightforward way to limit a rule to frand.
Rather than enhancing consumer welfare; overly burdensome rules can harm the very
market processes that serve consumers” interests. For example, the Comumission’s initial
proposal for the Telemarketing Sales Rule wes extremely broad and burdensome, and one
of the first acts of the Piwofsky Commission wiis to narrow the rule'’ Mare recently, the
Commission found it necessary to re-propose its Business Opportunity Ruole, because the
initial proposal would have adversely affected millions of self-emploved workers, **

Of eourse, rulemaking can be sppropriate, For example, the Commission
sometimes can provide “rules of the game™ that reduce consumer harm in the future. The
Commission can establish new default miles and procedures for transferming rghts when 1t
13 atherwase diffioult to do s0. Thus, the Commassion’s Mail Order Rule provides that,
unless the parties agre== otherwise, the merchandise must be dalivered within 30 days.
While seeking 1o facilitate the exercise of consumer choice, the agency alsa 15 highly
cogrizant of the ne=d to avaid unduly shuckling market forces, ™ For example, this
balance undergirds the FTC s approach to-unsohsited telemarketing calls, through which
consumers decide whether or not they wish to receive such calls and express their

preferences effectively through the Da Not Call Registry. Once these new rules of

7 Telemarketing Sales Ruld, 50 Fed, Reg. 8313 (Feb. 14, 1995) (codified a1 16 CF B, 1 310 (19931},
* Buelnes Oppemmie Rule, 73 Fad. Bee 16110 (Mur. 26, 2008)

Wik, ... Comment of the St of the FTC before the Department of Health and Human Services Food
and Drug Administration, i re Food Labeling: Nealth Claims: Dietary Guidanee, Dacket Mo, 20010408
flan. 26, 2004), pwrilahie o hirp e fie.gov'os 2004040 | 26fdacomments. pdf.



exchange are established, if tranzaction ¢osts are low, parties can more easily transfer
these richts when a different alloestion | important to them, ™

T would be & major mistiake for rulgmaking to be a substantial component of FTC
consumer protection. The FTC went down this road once before, with disastrous
conseguences, In the 1970s, using its unfairness authority under Section 5 without
meanitefil standards, the Commission embarked on a vast enterprise to transform entire
industrics, Ower 4 135-month period, the Commission issued a rule a month, usually
withiout a clear theary of why there was a faw violation, with only a teruons connection
between the perceived problem and the recommended remsedy, and, at best, a shaky
empirical foundation,”’ This enterprise foundered because of the internal inadequncies of
the Commission’s procedures and because of intense opposition from both parties in
Conpress.

As it did before, the FTC will $ail I jis:mission to protect consumers if it seeks 1o
become the second most powertul legislature in Washington, This is surcly an unsuitable
tank for five unelected representatives, not closely supervised by the White House dr a
Cabinet depariment.

Regardless of the procedures, rulemaking is a resource-intensive activity that

inevitably draws resources away from enforcoment, While | was Chairman, the agency

W gee Ronald H. Corse, The Profdee of Social Cost, 3 1.1 & Eeon, |, 15-16 {1960} {"Once the custy of
EarTving osit markat transactions are laken e decount i is clear that such o reatrangement of rights will
onby be onderuiken when the Increuse in the valoe of production constguent opon the reimangement 13
greater than the coats which would be involved in bringing it ahoot."),

" For similer srticiams of the FTC's rubermaking kinge, see the extensive, conlemporanenns stodies: by
Harrv Bover, Report 1o the Administrative Confarence of the U8, Trade Segularion Rulenaking
Procpadures o the Federal Trade Coummission U978 [ and Teresd Schwarte, Kegulfating Dnfadr Procies
Livder the FTC Acr: The Need for ¢ Legal Siemdard, || Akron L, Rev, 1 (1977), See alse Timothy §,
Muris, Rudies Withowr Reason = The Caee af the 57 5 ReSutation 20 (Sept/Oet. 1982),
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was pursuing subprims lending coses involving filure to disclose adequately key terms
of the transaction. In 2005, however, asmore and more dubioes loans were made, the
agency diverted substantial resources to rulemakings to implement the FACT Act. The
FTC asked for rulemaking authority in one narrow area (risk-based pricing); it ended up
with statutery mandates for more than a dozen separate rules and studies. Whatever their
value, those ruleés and studies consumed résources the Commission could have
productively emploved on cases.

B. Muagnuson-Moss Procedures Are Appropriafely Tough, St
Usable.

Rulemaking 1% an exercise in generalization, The FTC should determine whether
a problem occurs often enough to justily 4 ';[.ﬂ':..:h:ﬁﬂf'ltr the problem has a common cause
in a sifficient number of ceses 10 justify the remedy, and whether that remady can correct
the problem without imposing éxcessive cosis. Because the FTT cannot generalize
simply fram 1ts own experiences or from the horror stories of others, it should rely on
projecteble evidence such as surveys of consumers and econometric studies of industry
behavior.

[t2 Magnuson-Moss procedures foree the Commission to be clear about its
theories and focus its evidence on the key questions.. Otherwise, the procedures can maks
the nilemaking almost inerminable, a5 Chairman Leibowdiz recently testified.™ The
ability of rulemaking participants to propose disputed factual issues and cross-examine

witnesses on those issues the presiding offiter designates as disputed is very useful in

* Finaretal Services and Produce The Role @f fe Federgl Trade Commission i Proreerg Congrerers
Beéfore the Senate Commy O Cantmarce,. Selencs, & Tramgportarion, 110th Cong, (I0010) {Satement of the
Fadera! Trads Commmission)



testing the Commission’s theories. Properly focused, Magnuson-Moss procedures are
workable.

The Commission”s recent experiencs inthe Business Opportunity Rulemaking is
a reminder of the useful aspects of the MapnusoteMoss procedures: The Commission
proposed a wide-ranging rule, apparently aimed at fraud, but that instead would have
adversely affected millions of sell-emploved workers and the consumers they sefve.
Based on the public comments and the peed to procesd under Magnuson Moss, the
Commission has now sensihly proposed a much more targeted rule that addresses fraud
without regulating legitimate businesses,™ Although the Commission may have retreated
without the threat of hearings and ¢ross examination, those threats undoubtedly helped to
Influence the Commission’s deliberations.

The FTC has successtfully used Magnuson Mass Rulemaking in the past. Seversl
of the rules proposed in the 1970z were eventually promulgated. Some rules, like the two
imvolving eyezlasses, were well concerved isstinlly and concluded expeditiously. More
recently, the Commission had used these procedures to amend the Franchise Rule,

The Commission’s most prominent rulemaking endeavor, the creation of the
Mational Do Mot Call Registry, could have proceeded in a imely fashion under
Maznuson-Mass procedures. It took twie vears from the timme the rule was first publicly
discussed until it was implemented.  Although it would have been necessary o structure
the praceedings differently, there would kave been little, if any, additional delay from

using Magnuson-Moss procedures

** Busingss COpportunity Rule supea riote 48,

ik,
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C. Magnuson-Mpss Procedures Should Be Retained ™

The problems that resulted from FTC rulemaking in the 1970s are not just that the
agency needed “better” regulators. Instead, the problem 15 one of incentives and
constraints. We are entering a period of unusual consumer activism. Numerous groups
are pressing the Commission for {mmediate action, whether or not the proposal is well
considered. In the short run, Congress may push hard for action ag well. Without the
constraints al the Magnuson-Mays pnﬁ;udurf:s,.ﬂm potential for mischiel und long run
harm fo the Commission and to consumers is ﬂulu:;n'nnus- Although Congress and the
courts may cventually restrain the Commiission, it would be far betler to avoid these costs
from the beginning,

1t is trua that part of the problem from the 19705 has been addressed with the
Commission’s adoption of the Deception Policy Statement and the codification of the
definition of unfairness. Nonetheless, the Commission's authority remains extremely
broad. The procedural safepuards of Magnuson Moss create a strong peed for the
Commission 1o develop clear theories and strong incentives (o develop a firm evidentiary
base enrly in the rulemaking proceeding. When these requirements are met, Magnuson
Moss rulemaking is workable.

In-some areas, the FTC has nnga.ﬁad in rulemaking, pursuant fo congressional

direction, using APA procedurés. Congressional directives avoid a significant part of the

* The Adminizrstion’s proposal would do mipre than just chanye the procedures wsed in rulemaking It
alsi would wlimirate the requirement that unfair or deceptive practices must be pravalent, and cfiminalg the
requirement for the Commission”s Starement of Besis and Purpose 1o address the economic effsct of the
rule 1t alse chanpes the standard for judiclal review, eliminating the court's ability o strike down noles
that are nit suppured by sebstantisl evidence in the rulemaking recond taken 31 & whale. The current
stafutory restvictions on Commissioners’ mecting with ciiside parties and the prohibition on ex parte
communiciians with Commissioners Wso are eliminzied. These sensible and mportant profections should

be retaigied,



problems that bedeviled the FT'C in the 1970z, as they provide explicit political “cover”
for the specific ralemaking at issue. That cover may subside, however, a8 the politizal
tides hift or as the specific parameters of the proposal prompt fierce industry resistance.
Moreover. congressional dirsotives ofton remove the guestion of what constitutes o
vialation, which proved to be one of the most contentious issues of many 1970z
rulemakings. Even with congressional authorization, [ 'would retain Magnuson-Moss
procedures when a rulemaking 1s major and when Congress has nol specifically defined

e vialation.
5 Broan ExpaxstoN OF FTC CIVIL PENALTY AUTHORITY IS UNwise

Al Automatic Civil Penalties Are Both Unnecessary and
Harmful,

In most of its consumer profection matters for which monétary relief is
gppropriate, the FTC already has aumnﬁt;f,_t_gh_ﬂl%;tgjn money. Using the extraordinary
eguitzble powers of federal district courts, the Commission mutinely obiains ex parte
asset freeves, injunctions, and nedress for consumers. The Commission also cun obtain
disporgement of dl-gotten gains, and in ns fraud program, discussed in detail below, the
Commession has used these powers gxtensively, and successfully.

The Commission also has used these cquitable remedies 1o recover substantial
sums from legitimate companies that engaped in significant violations of the law.
Moreover, the monéy recovered usually is paid as redress fo comsumers injured by the
illepal conduct, rather than to the Treasury. For example, the agency obtained significant

financial recoveries in many of ils subprime lending cases, including $215 million from



Citigroup™ and $60 million from Fameo,™ 1t obtained substantial monetary relief in the
form of restoring inadequately disclosed fees in its gift cord cases.”’ And just last week it
vbiained $12 million in refunds for consumers to settle allegations of deceptive
advertising of identity theft protection services.

The Commission should not, however, have the authority 1o obtain civil penalties
in all cases. Faced with the threat of substantial civil penalties, firms may become too
eautious 1o avoid any possibility of a law violation. The statutory cap on penalties at
$16,000 per violation may not-sound huge, but the way the FTC counts violatiors
magnifies the impact. 1o one case, for e:a.'d.l;t.piq, the court regarded each instance of a
direct mail advertisement sent to consumers as a separate viclation ™ It is:easy to argne
that o separate violation occurs sach time an advertisement containing a décentive claim
is wired (ordinerily hundreds or thonsands of tmes in a campa:zn’; it is plavsible to argue
that each consumer who seeq the message constitules o sepérate vialation, Thus, a direct-
matil advenising campatgn sent 1o [0 millipn consumers 15 potentially subject to & civil
penalty of up to 160 bilfion, In practice, FTC civil penaliics dre obvionsty fur smaller,
bt the potential for substantial liability may lead cautious firms to avoid conduct that
would actually benefit consumers.

Consider, for example, advertising coses, As discussed above, the economic

evidence i3 clear that advertising ofTers impostant benetits for consumers. When

Y Onder, FIC v Ciigroup fne, Mo, O] CV-0EGE (M.0D. Ga. Sepe. 19, 2002,
* Qvder, F AU v Firsr Alligmoe Mirigoege Col, Mo, SACY 00-964 (C_D. Col. Mar. 21, 2002).

B, FUC Grder, tn pe Kinaet Covn-, No. 062 30BE {Mar. 12, 2007, FTC Order. Jii thie Marrer of Dardee
Resiawranty, fue, o ol Wo, (82 3182 {Apr. 3 2007T)

" Owder, FTC v Lifetock, fno., (1) Ariz, Mar. 9, 2010)
* 8 v Reader’s Digest Aws'n, 66T F.2d 935, 960 (3d Clr. 1951},



advertising is restricted, prices nise because markets are less competitive, There is less
incentive for product improvements, because producers find it more difficult 1o el
consumers sbout the change and to expluin the benefits of the product change.
Differences between demographic groups an; .ia;;'gtr. because advertising makes
mformation widely available to everyone in a form that iz remarksbly easy to use,

[f the risk of substantial civil penalties makes advertisers 100 coreful about
providing information, these benefits of advertising may be reduced, There are. of
course, advertising violations that are crystal clear, and 25 noted above, the Commission
has obtained monetary relief in such cases. Many cases, however, are judzment calls
about whether admittedly imperfect evidence is sufficient (o substantiate a parmicelar
claim, Such cases may tumn on disagreements between qualificd experts, with different
views ahout the siate of the soience or the appropriate methods for testing a particular
claim, Civil penalty liability may makgadvertisers congiderably less willing to make
such claims. because the consequences of agrecing with the wrong expert could be large.
Consumers, however, will benefit from hearing different points of view from different
products, or from products in different categories, enabling them to make their own
chaices sboul which expert to believe, The risk of large civil penalty Liability may
discourage that marketplace debate.

Obvicusly, we do pol woant companies to siretch the truth when doing so would be
profitable. But it should be equally cbvicus that we also do not want companies to
suppress.the truth to avoid the risk that the FTC will second guess their judgment and
impose civil penalties. |f the claims ure egregious, the Commission already has ample

authority to s=ek financial sanctions against wielatprs, and has done so successfully,

il



A seeond difficulty of across-the-board civil penalty authority siems from the
Commission’s role in developing and extending common law principles. The case-hy-
case process 15 well suited to developing new policy, and the Commission hes used i
effectively lo develop common law principles of consumer proteciion in new areas. For
example, the Commission recent]ly formulmted general rules to protect the security of
sensitive consumer information.  Using bath its deception and unfairness authority, the
Commission has brought numerous cases in this century addressing infarmation
security.”

Before the Commission began pursuing information security cases, companies
wiere not on notice that failure o mamtain reasonable and appropriate security
precaulions 1o protect sensitive information would subject them to liability, let alone 1o
civil penalty liability, The fact that the Commussion lacks the authority 1o impase civil
penalties in such cases makes it easier [o establish new legal principles, because i
encourages both the Commission and the respondent to focus on reascnable standards for
future conduct,” Indeed, the vast majority of the Commission’s effarts 10 expand
consumer prolection o new areas occur through consent agreements. For example,
virtually none of its information security cases have been litigated. Civil penalty liability
wonuld increase a company’s incentive to defend the choices it had made, even when it is

L SO L

W ey pg. FIC Order, £ Lithy & Co., No. C-4047 (May 8, 2002) {deception), F 1T Onder, Microzafi
Corp, No:C-4010 (May 15, 2001) (deception), FTC Ordes, By Whalesals Club, fne, No, C-4 148
[Seqt, 20, 2005) (unfabrmess}; 0 Order, Cardrpctens Salution, Ine., Moo C-4168 (Sept. 5,:2006)
[unfaimmsss),

" Of course, the Commission could decide not 1o seek civil penalides, but doing so when such penwltes
wee avnilable wonld subject the agency 10 serious second-gucssing by Congress. the press. and consumer
ETOLpE,
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perfectly willing to agree to new standards of conduct.™ This result would retard, rather
than advance, the Commission's important mission of developing appropriate standards
ot consumer protection in teeas it has not previously addressed, Tt would wasts resources
in litigation about past conduct that would be better spent on establishing appropriate
stnndurds lor future bebaviar,

Given that the FTC's information secunity standerds are now well known
{although there are of course disputes at the mirgin), there may be a case for civil penalty
authority in such cases, becavse éstablishing either harm (and therefore the basis for
consumear redress) or ill-gotien gain s difficult. In fact, the Commission has only rarely
obsmed financial relief in its information security cases.™ If there is 8 case for civil
penalties, however, it is 3 narrow one, based on the nature of the particular vialation, and
not at all peneralizable o most Section 3 violations,

It 15 crucial to recognize that the Commission’s ability (0 impose sanctions is not
the enly consequence for companies subject to FTC orders. Even before the FTC
obiemed financial refief in advertising cases, academic studies found that an FTC
complaint about deceptive advertising led toa stgnificant reduction in the stock market's
valuation of the company. Peltzman, for example, found a one to two percent reduction
in the stock market valuation of & company in the month before an FTC deceptive

adventising complaint, and an additions] two percent loss in the month afier &

A the Generad Consed of the: respondent in ore Information securicy case expressed 1, the company
was williog to by & mwtyr for privacy, bit did not want 1o be Joun of Are.

e U8 3 ChideePodnr fng , Wa, 1080w 98-0TC (.0 Ga, Do, 14, 2009},
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complaint® FTC economists found an even larger effect.™ These losses are themselves

a substantial deterrent to violating the FTC At As Peltzman noted, “the averall message
of the results 15 that the salary of the copywriter or lawyer who avoids entanglement with

the FTC in the first place is @ hargain."*

Since thess studies, other players able to impose significant financial penalties
have atso entered the scene. Class actions under siate deceptive practices laws, virmally
nonexitent when the academic studies were done, have increased substantially, and
continue o grow. State attorneys general often also weigh in,; and freqently seek
menclary relief

There is simply no reason 10 suspect that widespread violations by legitmate
compunizs subject to the Commission's jurisdiction are cceurring or will sccur because
of inadequate financial sanctions. The Cormroission bas not offered any persuasive
examples of why it needs automatic civil penalty authority

B. Civil Penalties Ave Not Needed For Frawd Cases.

Preventing fraud is 2 crucial part of the Commission's support of the market
system and the common law, More than half of the Commission's budget and staff is
devoted Lo constomer protection, with a significant foous on freed. Fraud is esseéntially
thefl, Fraud disiorts market forces, limiting the ability of consumers to make informed

choices. Fraud leads to inefficiency, causing consumers to allocate their resources

* gam Pebrman, e Efics of FTC Advartinng Regrdarion, 24 81L& Fcon 303 (198] ) ("The story e
stack mearket appears to be telling is that an FIT complaint implies eysentinlly o wiping out of the bands
ncveriging cagical.”).

- &lon Mathios & Mark Phemmer, TheRagniacon ‘-'!l?‘?-ﬁ'i'ﬁ'i‘l'h'ﬂ:?-iﬁj' the FTT Capinal Marker Effeos,
12 Res. L. & Econ. 7T {1564,

" Pelrrman nole 63 ot 415
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unproductively. Fraud also reduces consumer confidence and reduces the efficacy of
legitimate advertising, diluting the amount of useful information w guids consumers”
choices, This effect also raises costs for legitimate competitors, who must offer more
asserances of performaence (o overcome consumers” Wariness.

The costs of fraud to consumers are enarmous, Fraud takes many forms from
traudulent credit repair services. 1o unauthorized billing, to deceptive weight loss
products. A 2007 FTC survey showed that an estimated 13,5 percent of U185, adults,
approximetely 30.2 million consurners, were victims of one or more of the frauds covered
in the survey, and that an estimated 48.7 million Incidents of these frouds had teeurred
during the previous vesr.”

The victims of fraud are as vaded 48 the form of the freed. For example, the
AAR? has shown thal investment fraud vietims are move likely to be male, 55-61, more
linancially literate, college-educated, kigher incame. and more optimistic,” Lottery
{raud victims are more likely to be female. over 70 vears old, less finzncially literate, less
educated, snd have lower inpomes,

Because fraud is ofien national in scope, and scarce fedem] criminal law
enforcement resources are used primarily againstdrug trafficking. terrorism, and other
erimes, fraud will go largely unchecked withois the active leadership of the nation’s

consumer proléction sgency. We created the FTC's modern anti-fraud program in 1981

W FTE Staff Report, Conrunar Fraud tn the Usited Srotes;  The Second FTC Survey 51 (Oct 2007)
arerifabde ar et v, B govopa 20077 F(Vfraud pdF.

¥ ETC Frawd Forum, Prosentation, Doy One: Panel | (Doug Shadel, State Director, AARP Washinglen,
Adumipced I Fropd Prevennion Basearchy atslide 31 (Feb: 25, 2005, weailabis o

hitpefiwww fie_govbep'workshops raudforamfindex, shimi presentaticns.
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when | was Direcior of the Bureau of Consumer Protection. The development of &
vibrant enti-fraud program at the FTC 15 o major success story. Fortunately, the lepal
wols for such a program already existed: in:1973; Congress had amended the FTC Actin
Section 13{b) o allow the Commession to sue in federnl district court asd oblain strong
preliminary and permanent injunetive relief, including redress for defrauded consumers.™

Before the shift to federal court, the Commission's consumer profection work
relied on its administeative process. Most investigations relied upon voluntary production
of requested documents and information from the investigated targets, who had every
incentive w0 delay. This process had obviows drawhacks for addressing fraud. Federal
district cour cases proved much more effeciive, enabling the Commission to bring
(raudulent schemes to an immediate halt, 1o take the targets by surprise so that money
might be availabie for redress, and 1o prevent destruction of records showing the extent of
the fraud and identifying injured paries. .

Almost from the meepuion of the § 13(b) program, the Commission has not only
halted feaudulent schemes, but also pursued consumer redress and other potent equitable
remedies o benefit consumers, Very early in the § 13(b) consumer protection cases, the
Commission obtained, as ancillary 1o issuance of permanent injunctions, provisional

remedies such asa freeze of assets, expedited discovery, an accounting, and the

™ The Commission wees the "second provisa” of § L3{o), “in proper cses the Commission may seek, and
after proper proof, the court may fesue, a permanent wjinetion " Trans-Alaska Pipeline Awhorization Act,
Pub L, No. 93-153, § 408{1), 87 S1al. $76 {1973} See e g, John Villafranca, Locking Boek-on the Muris
Ficrew a0 Consiimar, Frotestian: A fiweeview Wik Timavhy o Muno; Antitrost 80, 52453 {Sasmimar 20400,
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appointment of a receiver on the ground that these remedies would insure the
effectiveness of any final injunction ordered.™

To use this approach effectively, the agency employed modemn investigative
technigues geared for speed and stzalth. The ageney also developed professional
investigators trained 1o uncover fraudulent schemes, determine ownership and control of
such schemes, trace assets, develop evidence, preservecevidence for trial, and testify in
court. Maore recently, Commissian im'tlilié’gt;.u:'.g.hw: become experts in Intermet
tniestigitive techniques and have provided training for thousands of local, state, federal,
and inlernational cruminal and civil law enforcement offices

Onee launched, the fraud program grew in imponance and success. Each
succeeding FTC Chairman has expanded i1s scope and improved its operation. By 2004,
whien my tenure a5 Chairman ended, there had been a total of 78 sweeps, resulting in
2,200 law enforcement setiong,© Not surprisingly, as the number of filings increased, so
has the amowmt of consumer redress ordered. In fiscal year 2003, for example. nearly
£E73 million in consumer redress was ordered in 58 jLu:b(g,n':e'ﬂras.'”1

Because of the ability to obtain consumer redress, and because virtually all of the
micrney paid to the fraudsters is obiained iIJ[Eg;.LI;-.'-md thus eligible for redress. the FTC
already has the authority 1o obtain all of the monetary relicf available in these cages. The

effective limit on the FTC’s ability to recever money in caseés of fraud is the money

T ETCw HEN Sirgen, fpc, 668 F.2d 1108 (5th Cie. 1982).is & seminn] case establishing the Commission's
authoriy to seek, ind the district courts” pawer {0 grant, 80 the freditioral squitabls rernedies mharent In
the nuthority granted by § 13(b) to obtnin permanent injunctions, Simger was the first § 15(b) case to attack

& bisaifiess upportupity scom.
7 David R. Spiegel, Charing the Chaméleony: Hizrory and Divelapoment of the FTCS 7310y Fromd
Progrram, 18 Antitrust 43 (Summer 20(4)

™ FTC, Federal Trode Cowmisrion Performance Repory— Finpad Faae 2003 (Mar, 2004}
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available, not any lack of authority to recover the funds. Expanded civil penalty authority
is simply umnceessary in froud cases ™

C. Awutarmaric Civil Penaliles Are Unnecessary in Antitrust
Cases,

Although largely unnoticed, this Commitiees reauthorization hill in the lasi
Cangress and the House-passed version lasi year also would allow for automatic civil
penaltied in antitrust cases, The Senate Commerce Commitiee did so by its express
terms.”” At first glance, the House bill does not appear to do so, because il provides for
civil penalties only in cases involving “unfiir or deceptive acts or practices.” Within the
FIC, antitrust cases are traditionally thoughe of s involving “unfair methods of
competilion.™ Yet, there {s no prohibition, leoal or otherwise, that prevents the agency
from desigmating antirust cases as mvalving “unfsir or deceptive acts or practices,” and,

in fact, the Commission has recently done so In it actions against Negotiated Data

™ Many froudsters shiuld be jailed, und the Commission also bas taken important steps 10 Emprave jis
cooperation with crimingl law enforcement agencied, While Chainnan, we estubfizhed 8 Criminal Linisen
L'nit o coordinate with criminal Inw enforcement agencies neross the couniry 16 encoursge erimingl
prosecutivn of congumer fraud. The imir identifits crimimal faw enforcement agencies that mey bring
specific tvpes of consumer fand cases, educates criminal law enfurcers-in areas of FTC EapeT,
-enordinates training with criminal mitharities 1o help the FTC prepare cases for reforral and poraliet
prosceutions; and provides Special Asdistant Linied States Atiormeys (o heip prosecute the worst FTC Act
violitors. Between October 1, 2002, and July 38, 2007 F14 individozls were indicted in telemarketing
frund cases resulting from referrels from the Criminal Liisen Unit. (Prepored Statement of The Federal
Trade Conunission Before the Sensle Comniiee an Commerse, Science and Trensportation, United States
Senate, July 31, 2007, averfuble or hotpswww fte_sov/osfestimony/PO344 | 2islemarker pdf)

Another imporant expanzion of the FTC's congumer protection «fons fnvolves Spanish lanpusge
inedin. The agency uses it full pivwers fo prosecute fraud and decsphion occurring in the media, and has
brought puimerous cases srainst fraud and other illegnl marketing practices that t=rgeted the Hispanic
eEmmunity, Thul effort cortinues

® [IT Renuthorization Act af 2008, 5. 2831, 110th Cong. (2008) ("The Commission may commence 3
eivil action o recover a-civil penalty in o district count of the United States against any person, parmership,
or gorporation which violates this At ...
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Solutions and Intel.™ Maoreover, the F;T'E}ﬁai_;-pﬁppmd unfair acts or practices rules
invelving practices most praceitioners would regard as antitrust issues, including
restraints on advertising and restrictions on the form of operations businesses could
take

Automatic civil penalties in antitrust cases are both unpecessary and unwarmanted.
Indecd, a unanimous FTC explicidy stated in 2003 that monetary relief (in the form of
disgorgement) was inappropriate for most of its antitrust cases.”™ The FTC said that it
would “caminue to rely primarily on more familiar, prospective remedies.” and would
not seek monetary relief when it would result in injured persons receiving duplicative
recoveries or cause defendants to make multipls payments for the sume mjury. As the
ngency stated: “elthough u particular ilégalpractice muy give rise l:n:rlh la monatary
equiteble remedies and to damages under the antitrust laws, when an injured person
obtalns diamapes sufficient to erase an injury, [the FI'C does| not believe that equity
warrants restitution to that person."™ Because private, trehle actions follow mast FTC

antitrust cases, monetary relief is simply unnccessary as a rouline part of the FT{s

antitrust arsenal,

™ FTC Ovdor, Negaviared Dony Solttion, Mo, C-4234 (Sept. 22, 2008 FTC Order, fatal Crirp., No. 9341
flan. 19, 20100

7 advenising of Ophthialmic (oods end Services, 43 Fed. Reg. 23992 (June 2, 197H), ("Eyeglasses ')
Cehabalmic Practics Bules, 34 Fed. Reg. 10285 (Mar, 13, 1589) (" Eveglasses 11"} (fhe rule regarding
advertiaing restrictions was momed when the Supreme Court profected such advertislng under the Firs
Amindment of the U5 Constitution, The TuC. el struck down the commercial practices rula for
rensone unrelsred 1o the antitmst / consumer prtection distinetion) (ree Am. Oplomelric dss'nv FIC,
626 F2d 80 (D.C: Cir, 1980%), MR S T

™ Federal Trade Comimission, Podicy Starement o Monetary Equitable Remedier in Compeniian Cases,
68 Ped Rew 43,820 (Aug 4, 2003)
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&, COoNGRESS SHOULD RESTORE EQUALITY BETWEEN FTC Axn DOJ
MERCER STANDARDS

Both the FI'C and the DOJ enforce Section 7 of the Clayton Act,® which

determines the legality of mergers. Mﬁtgé;::-ﬂt;n{ui.silims of & certain size™ {and not

fan

subiect o an exemption) must be notified 1'.::: t.he FTC and the DOJ. and the parties must
observe a wailing period, prior to consummation of the transaction. Either the FTC or the
Antitrust Division of the Department of Justice (but not both) can investizate a merper
and seek to enjoin 1 in federal district court. Unfortunately, a few recent court decisions
provide the FTC with a lower preliminary injunction standard than the standard for the
DG, Because of this fower standard, it i3 now possible for the FTC to cbiain a
preliminary injunction to block a merger with evidence that would be insufficient for the
DCH 1o obtain the injunction. Becauss most preliminari!y enjoined deals cannot, gs a
practical matter, survive the months (much less vears) of delay attendant upon an FIC
administrative proceeding, the FIC's [«:J.glj-r;l;:-nla.';in gbtaining a preliminary injunction
mepns that it can permanentiy foreclose more merpers than its counterpart

This result is fundamentally unfair. Because the FTC and DO divide merger
review hetwien them pursuant to an od ko agreement, the legality of some mergérs
wday depends not an their underlving merits, but instead on which agency reviews them,
In other words, the flip of a coin (to resolve a dispute between the two agencies over
which agency should review the merper) could determine whether a metger survives

antitrust serutiny.

H 1SUSC.3 1
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Moreover, the FTC's advantage results from a judicial misreading of
Congressichal intent. Under the public interest test the courts apply, the DHOJ must prove
# likelihood of success 10 obtain & preliminary injunction;

The proper test for determining whether preliminsry relief
should be pranted ina Government-imizated antitrust suit is
wherher the Government has shown a reasomable
{ikelthood of success on the merity and whether the hafance
of equities tips in s favor . ; conce the Government
demonsirates a reasonable probability that § 7 has been
vialated, irreparable harm 1o the poblic should be
presumed. To warrant that presumption, the Government
must do far more than merely raise sufficiently serious
questions with respect to the merits to make themn a fair
ground for litigation, ™

In some circumstances, the DO does not need to mest this stondord. 1 the DO
wants (o use a lesser likelihood-of-success standard, however, it must - like private
litigants — prove that the eguitics are strongly in its favor,*

Onece the FTC acquired the right throogh section 13(b) of the FTC Act to sesk an
injunetion against mergers, it was initially held to a guite similar standard. Under section
13(b), the FTC is entitled to & preliminary injunction “[u]pon a showing that, weighing
the equities and conmidering the Commission's Jikelihood of ultimate success. such action

i i

would be in the public interest*™ As one court commented: “The case law Congress

codified [in section 13(h) of the FTC Act] . . . permits the judge to presume from a

S v Sieweny Corp, 621 F.24 499, 306 (24 Cir. 1980) (emphasis added),

M Bew e g Lheited Stivds v Gillerte, 828 F. Supp. 78,96 (D.D.C. 1993) ("given the strength of plaintils
irreprahle injury areument, ploint FFnaed only maks a lesser showing on keltheod of ssceesd™ but “[n]s
plaintiff has failed to demonstrabe any fikstihood of success, te court may notenter & preliminary
injunction om this balmmee™; Uadted States v UPM-Kymmena, Oy, No, 03-2528, 2003 WL 21781902 (N.O.
(L Juby 25, 2857 {desenibing a'sliding scale analysss that balances the harm 10 the paries agoinst the
Government's Hikelihood of success),

BOSUSC A3,

4]



likelihood of success showing that the public interest will be served by interim relief ™™
Like the DOJ, & lesser showing on likelihood of success was held 1o be

appropriate anly with a “reguoisite showing on the aquiﬂes”:r'

[1]{ [the FTC] shows that the newly-minted “egquitics”

weigh in its favor, & preliminary injunction should issue if

the FTT has raised questions going 1o the merits so serlous,

substantial, difficult and doubtful as to make them fair

ground for thorough investization, study, deliberation and

determiration by the FTC in the first instance and
ultimately by the Court of ﬂppea].s-“

Recent court degisions, however, have reduced the FTC's burdens. Under iole
Foddy, the FTC can now use the “serious question” standard without making an equitable
showing in i1s faver. 1t can enjoina merger simply by demonstrating that there are
“questions going to the merits so serious, substantial, difficult, and doubiful & to make
them fair grounds for thorough m}rcﬂigaliﬂn.““ According to Judge Brown, this means
that the FTC is entitled to'a preliminary injunciion unless it “entirely failed to show a
|ikelihood of success™ This conelusion depans from the stututory standard and its
legislative history, which requires the FTC, in the first instance; 1o show likelihood of
success. Further, the eguitable burden hay somehow shifted to the merging parties, who

niow must demonstrate a “halance [of equinies] against the FTC™ i order to hold the FTC

BT, Weverhaurer Ca., 663 F.2d 1072, 1082 (D.C. Cir, 1981) (gquotieg H.E Rep. Mo 624, at 51
(1973}, repinted in US,CC AN, st 2333}

¥ FTCw Beatrice Foodt Ca., 587 F.2d 1225, 1229 (D.C. Cir. 1978) (citinig FTC v, Lancaster Colony
Carg,, 434 F_Supp. LOBR (S.DNY, 19771

¥ FTC %, Lancester Colony Corp,, 434 F, Supp. 1088 (S.D.N.Y. 1977) {cming Hamilion Waleh Co_ v,
Herens Wateh Cz, 306 F.24 738, 740 (24 Cir. 19533),

" Sep FTU v Whele Fawds Miz, frc,, 548 F-3d 1028 (D.C. Clr, 7008}, followed shortly thereafter by FIC
v OO0 Haldieey Tne, 605 F_Supp. 2d 26 (0. D-C. 2009),



10 & "greater [ikelihood of success ™™
These changes had & notable and predictable impact on the puteome in FTC v,

CCC Holdings fne. After finding that both the government and defendants had adduced
evidence in their respective Tavors—a “fie™ so to speak—the Court siill granted the
preliminary injunction, commenting that:

Whether the Defendants” argument that the unigue

combination of factors in these markets negates the

probability that the merger may tend fo lessen competition

substantially, or whether the FTC is correet that the market

dyramics confirm the presumptions that follow its prima

Sacie case, is ultimately not for the Court to decide. ...

The Defendants’ srpuments may ultimately win the day

when a more robust collection of cconomic data i lain

befors the FTC. On this prelimingrv record. however. the

Court must conclude that the FTC has raised questions that

are 50 “seriows, substontial, difficult and doubtful® that they

are *fair ground fir thorough imy/estigation, study,
deliberation and determiniring by the FTC.

This lower standard is much more like that imposed for summary judpment —

whether there are isswes of fact that require a trial — than the standard for @ preliminary

injunction.”® The court further found that the defendants had not met their cquitable
busder—ven though it sccepted that the evidence supported the combined company’s
ability to offer an intégrated product that incorporated the best features of each

company's portfolio, that the merging parties envisioned gpending more on research and

developmett than they could spend individually, and that the consumers would benefil

" Fhiafe Foods, S48 T34 ot 1055, 1041 Yy

OO Woldings, 603 F-Supp, 2d ac 6768, O Mielveny & Myers, of which 1 am OF Counsel, represenied
iznz of the merging purtics Thie bl

M Jd w36, m, 1) (“procedents imefitnbly teach that in this context 'likelthoad of suecess on the meria' has
4 |2a# subsantial meaning than in odher preliminary injunction cases™).
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from more inpovative products.”

With these rulings, the DOJ and FTC no longer operate under the same, or even
similar, standards; The DOJ must still prove that it is likely to succeed in blocking a
merger o obtain a preliminery injunction. Alternatively, if the DOJ shows that the
equities are m its favor, above and bevond the normal public interest presumption, it may
abluin & preliminary injunction by showing that it has taised a “serious question™
meriting further investipation. In contrust, the FTC can now inveke Whale Foods and
CCC Holdings W sccess the “serjous question™ siandard withowr making o concomitant
equiteble showing, Indeed, 10 avoid 8 preliminary injunction the merging parties in an
FTC cuse (but not a DOJ ane) must dembnistrate that the equities are decidedly in their
{mvor.

Thus, merging companies under FTC review have 3 more onerous burden than
those before the DOT in preliminery injunction proceedings: they must show that there 15
no serious question on the merits or, if there s a serious guestion, that the prellminary
injunction would ireparably harm the public. Because there 15 no policy justification for
imposing a higher standard of proof on some industries and not on others, and because
this resull 15 fundamentally unfair, this difference in standards should be recrified.
Congress should restore its original intent and return the FTC standard to that of the

(33}, m

Font e Te

™ This Committ== may also wish 1o consider the récommendations of the Antitrust Modemimtion
Commissian in 2007, which address the issue disoussed above, ks well as the FTC'§ abiliy 1o challengc
miergers adminieratively whils the DO i proczed only 5 federal court. Sev Adnripps MWodernizarion
Comieizsion — Report and Récommndridstices 129132 (2007)



T CREATION OF A SEPARATE THIRD-PARTY LIABILITY SECTION IN
Tue FTC AcT 1S BoTH UNWISE AND UNNECESSARY

The step is unwise because it creates a uniform standard where uniformity is
inappropristé. For example, consider advertising agencies, which the Commission has
long held liable for deceptive and unsubstantisted claims if they “knew or should have
known” that the claim was deceptive or unsubstantiated ™ The rationale for liability is
that the ad agency has considerable expertise in how consumers are likely 10 interpret the
commeunication, 2nd can easily check with the cliemt to determine whether there (s a
reasonihle basis for the claim. Agencies 2re not, hawever, held responsible for
evaluating all of the scicntific details that may siand behind the claim. [f the
substantiation on its face supports the claim, the agency can rely on the ¢lient for the
details, but it is responsible if there are obviows flaws in the substontiotion.

Publishers are every bit as essential 10 the completed deceptive advertisement as
the advertismg agency. 1T they are liable ot all, given the First Amendment concemns that
such an setion would raise, it should be under a different and much more Stringent
standard than the standard for ad agency diability:  The publisher has no particular
pxpertise in determining the messapes the advertisement {5 likely o convey 1o consumers,
and it has no expertise m evaluating the substantinting evidence.

This conclusion does not mean that publishers cannot play a role in policing
fraud. During my tenure a5 Chatrman, we launched o program to address deceptive
weight logs claims that were widespread in the popular press. After a workshop to

explore the seientific tssues, we developed a hist of seven weight logs claims that were
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false on their face. These claims, identificd and cxplained in a pamphlet distributed to
publishers called Red Flag Bogus Weight Lass Claims,™ formed the basis for a cumpaign
10 get publishers to reject advertisements containing bogus claims.”’ The campaign
reduced the incidence of obviously false claims from 30 percent of weight loss ads in
2001 to 13 percent in 2004.%

A new section establishing ﬂm'-’}—partj I_i_ﬂt':niiir}I 18 unnecessary hecause the FTC
already has the abtlity o attack third pﬂrﬁ:shin sppropriale circumstances. Careful use of
the Commission’s “unfairness™ jurisdiction, which Congress codified in 1994," provides
the best vehicle to address third partivs. 1F a third party can prevent a violation that
Injures consumers i low net cost. it s straightforward to argue that the failure to do so is
an undair practice. Unfair practices denive from substantial injury to consumers, that
consumers cannot reasonably sveid, the third party can prevent the violation at low cost.
and the injury 15 not outweighed by countervailing benefits. The extent to which the third
party knows of the vielation will of course be relevant in determining the costs of
avoiding injury, bt it is not necessarily the only factor. The unfaimess analysis focuses
the inquiry on the benefits and costs of Babitity for a particular praciice, which is

precisely where the focus should be,

¥ Bee g, FTC Consent Ordes, Boced Woridwide, fre, (Jan, 13, 1989, FTC Consent Order, Jorda,
MeGrarh, Ceve & Taplor, Mo, 98-3033 (June 25; 1996}
" droltable ar hitpewww. fic.gevbepdedupubsbusinessiady/ busid. pd!

* Timothy }, Muris, Chotrman, F.T.C., Memarks ar the Cable Television Advertinmg Burame Do the Right
Thing (Feb. 11, 2003),

" 2004 Weight-Loss Advertiving Survey: A Report From the S1afT of the Federal Trade Commisséon
{April 2005), available ar hitp:dwww fiegovios2005/04/0304 | L weightlosssurveyDd. pdf.

® IS1ULE.C. §.45n).
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in & recently proposed rule pimed at frand in certain mortgage practices, the FTC
would impese third-party liability, using its existing authority,'” As in this proceeding,

the stendards for third-party Hability should be developed under current law,

CONCLUSION

Once again, thank you for the opportunity to testify today. 1 would be glad 1o

answer any questions.

O 150 3E, |

— —

b orgage Asslstmes Reliel Services, 74 Fed. Rep, 28,130 (e |, 2009)
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