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Summary

Free Press Consumers Unidnand Consumer Federation of Ametiappreciate this
opportunity to testify on the revised draft of themmunications, Consumer’s Choice, and Broadband
Deployment Act of 2006 (S. 2686). We strongly supgiee goal of this legislation: to expand consumer
choice and access to competitive video and broatibarvices. American consumers currently face high
prices and very little competition in both the vadend broadband Internet markets. Monopoly and
duopoly provision of these essential communicatgersices limits innovation, widens the digitalide,
and permits rates to rise beyond the reach of rhangeholds. As the United States falls further hi
in the global race to lead the world in broadbaution must be taken to remedy the failures ofl®@6
Telecommunications Act and bring vigorous compaitio video and broadband that will enhance the
diversity of media choices for consumers. Thiswaredow of opportunity to make broadband and video
services available and affordable with robust coint@oices for all Americans.

However, our haste to bring competition must netittein a blind giveaway to one industry or
another. Such action would simply yield anti-conipeag activity in another direction and leave our
problems unresolved. S. 2686 takes many positesdtut leaves much undone. Without substantial
changes to the bill, the benefits of video and Bbaad competition will not reach many American
households — patrticularly in the low-income andata@reas which need those benefits the most. The bi
opens the door to competition, but doesn’t enduaeriew networks will be built universally. Key pigb
interest protections and services have been abaddtre most important of which is Network Neutgali
— the foundation of the free and open Internet.

Any franchising framework without reasonable bulg-requirements cements the digital divide
into statute. On the one hand, it allows telephmmapanies to cherry-pick the most profitable fraseh
areas in the country and ignore all the othersth@rother, it gives the incumbent cable operators a
incentive to lower prices in competitive areas eaide them in non-competitive ones. Without regard
conditions of effective competition, the bill woubiminate prohibitions against discriminatory @bl
pricing. The end result will be that the most Idista markets in the country will have video competi,
new technologies and lower prices. But less pragmeand rural areas will be left out of the new
networks and may well experience higher pricesifermonopoly service still available. The unintehde
consequence will be systematic redlining on a natiscale -- leaving millions of consumers with éymp
promises.

On the question of Network Neutrality, this billgies the most important principle in
communications law — nondiscrimination — indiscniraiely, leaving out its most important application.
The firewall of Network Neutrality, which proteatsmpetition, maximizes consumer choice, and
guarantees fair market practices, has been abatidonne Internet space -- endangering the most
important engine for economic growth and democraimmunication in modern society.
Nondiscrimination made possible the grand succas¥sbe Internet. Its removal can take them away.
This will not happen immediately, of course. Buterthe practice of network discrimination begins, i
will be virtually impossible to reverse. The logd\®twork Neutrality will be a perpetual regretetth
consumers and producers of Internet content awitesr as well as to this Congress. Yet S. 268&lner
instructs the FCC to study the process that wikmby the Internet as we know it.

Notably, nondiscrimination is applied throughousthill as a critical protection against abuses in
the marketplace and a promoter of competition. Gilidas it right in each case, but fails to brihg
same logic to the Internet. For example, localdhasing authorities must treat competitive video
providers in a nondiscriminatory manner in the aisthe public rights-of-way. Local governments that
propose to build broadband networks must not usa lardinances to discriminate. Under the program
access rules in S. 2686, cable operators may Bahesg market power to make exclusive or
discriminatory deals with programmers that are eémither operators. Telecommunications providers
must treat facilities-based VOIP providers in adisariminatory manner. USF support must be
distributed according to principles of competitiveutrality. The only sector that does not enjog thi



protection against discrimination is Internet comtepplications and service providers — the most
dynamic marketplace in our economy.

We should apply the principles of nondiscriminatexerywhere in an even-handed fashion. We
must protect Internet freedom by preventing theptiebne companies and cable operators from putting
toll booths on the information superhighway. Ibigh just and reasonable to apply hondiscrimination
protections across the communications sector. Bwerjoves nondiscrimination until it is appliectbeir
own properties. The same telephone and cable caegptrat demand nondiscrimination in program
access and interconnection hypocritically denynitgortance in the broadband market. This duplicity
must not be codified into law. The move toward dimmation and exclusivity for Internet content Bpe
disaster for consumers — meaning higher priceserf@oices, and a gatekeeper standing astride what
was heretofore been a truly free market.

This legislation also takes some positive and wakesteps. First, we applaud S. 2686 for
opening up more unlicensed spectrum for innovativeless broadband applications. The empty
broadcast channels represent a massive publicfassetxt-generation communications that is reamty f
immediate use. This type of spectrum reform coetiin this bill is much needed and overdue.

Second, we also strongly support the protectioasag pre-emption given to municipalities that
would offer broadband to their constituents, eitiiarpublic networks or the public-private partrieps
already enjoying success in hundreds of communitiés critical to remove all barriers to the
development of broadband services.

Third, we believe that the reforms of the UniverSatvice Fund proposed in this bill are steps in
the right direction. The expansion of the baseamitiibutions and insertion of stringent accounigpbil
and audit measures will help stabilize a criticathlpc-service program. We also support the apptcabf
USF funds to broadband in underserved areas. Hoyweeeare disappointed to note that the requirement
for USF-supported networks to become broadband atibip has been removed from the bill. The USF
programs must evolve to bring the dominant comnativas technology to all American households.

Fourth, we support the establishment of mandatoayoel allocations and funding for public,
educational, and government access television.fithiwill bring online thousands of new channdist
will provide an important public service and dedichunding to support them. We must ensure that our
most successful access channels — those currgreghating at budgets above the 1 percent franchese f
allocation — are not harmed by this bill.

Finally, we support a rigorous application of now@asivity and nondiscrimination requirements
to MVPD programming. Consumers have long been dettieices in video programming because of the
anti-competitive activities of the system operatditsis bill recognizes that the program accesssroiast
be strictly applied and expanded to prevent MVRDmfusing market power to execute anti-competitive
practices. The terrestrial loophole certainly sddag eliminated, but Congress should also movertbwa
expanding diversity of programming through an aedge pricing system and reform of the retransiorssi
consent rules.

The Communications, Consumers’ Choice, and BroatiRaployment Act of 2006 presents
Congress with a great opportunity to make broadlzembvideo services competitive, affordable, and
open to all content, applications and servicesftbat over the networks to consumers. In many ways,
this bill is a step in the right direction. Howeythe lack of build-out requirements and the failto
protect Network Neutrality are severe flaws. It l@fiaddressed, they will undermine the positive
outcomes of this bill and leave consumers worsé¢haiii they were before. No reform of communications
law that solidifies a duopoly of wireline triplegy providers can be pro-consumer without Network
Neutrality and system-wide build-out requirements.



Assessment

USF programs must be stabilized, held accountablend applied to broadband.
Title Il — Universal Service Reform; Interconneatio

The key requirements for reforming USF for thé' 2éntury are a stable base of contributions, rigero
standards of accountability, and the modernizatian extends the programs to broadband. To that end
we applaud the provisions in S.2686 that expandritanions into the Universal Service Fund to all
providers of communications services. We will monthe Federal Communications Commission’s
choice concerning which methodology of collectioruse, and we support the adjustments to protect
low-volume customers from disproportionate feegdfding the base of contributions will improve
equity on a technology-neutral basis and addresedbnomic inefficiencies that exist in the current
contributions system. Most importantly, it will tég shortfalls in the revenue needed to adequately
execute USF programs. We support the injectiorcobantability standards, performance measures and
audits into the system. We hope that the FCC waliknto resolve the problems of parity surrounding t
compensation of CETCs and rate-of-return carrieas thas stressed the financial viability of the dcun
This will ensure that the fees that consumers payWSF are commensurate with the benefits of an
expanded network available to every household.

We support the creation of the account for fundingadband in unserved areas, but we do not
believe that alone will be sufficient to solve aural broadband problem. For example, if the pae-li
cost of deployment is $1,000, approximately 500,0@s could be added per year — about a 1 percent
increase in broadband penetratidve regret to note the removal of the provisionthaprior draft of S.
2686 that would have required providers receivii@Fl&ontributions to provide broadband service wwithi
five years of passage. To achieve the goals ofeusal broadband, it will be critical that carridéigibility
for USF be contingent on making broadband availtbh! of its customers.

We also suggest the following additional provisidrisst, we recommend that municipal
broadband systems be made explicitly eligible émding from the Broadband for Unserved Areas
Account, enabling communities to finance the cartgion of broadband networks where private players
refuse to invest. Second, we recommend that Cosgmesuct the FCC to explore expanding the Litelin
and Link-up programs to broadband. A major factetasling broadband penetration in the United State
is the price of connectivity. Removing this barweuld greatly expand the reach of the technology a
the opportunities it brings. The fund for unseraeeas will not likely bring universally affordable
broadband. A complementary program will be necggsaaddress the rich-poor digital divide in adufiti
to the rural-urban digital divide. For similar reas, we recommend thirdly that a requirement foFUS
eligible networks to become broadband compatibthini60 months be reinstated in the bill. Finalg
recommend that all network operators that receil#ip subsidies through USF programs be subject to
nondiscrimination rules with regard to the contapplications and services that they transmit.

New franchising practices must include build-out rguirements.
Title 11l — Streamlining Franchising Process

We strongly support policies that will bring videompetition to all consumer households as rapidly a
possible. However, we must take great care ndvam@on our commitment to public service
requirements and to expanding competition as bycalpossible. A duopoly is better than a monopoly
in wireline video services, but it is not a compe# marketplace. By creating new franchising peses

to ease new market entry, we run the risk of angadi lowest common denominator of public service
policies that do a disservice to localities whadihg to maximize competition.



In principle, we support the policy of keeping frenchising authority at the local level.
Localities know best how to manage their own rigtftsvay, administer fees, protect local consumers,
and offer public services like PEG channels. Howgtee federal framework that now guides theselloca
franchising agreements must provide for adequdégsards and consumer protections to maximize
availability and quality of service. As we havetifésd before on this issutthe franchising section of S.
2686 contains many liabilities in this regard.

The legislation removes too many public servicagmtions upon the entrance of a second
wireline competitor into a market. It immediateljoas incumbent cable providers to jettison their
existing franchise obligations without any demaoaistn of effective competition. The standardized
franchise agreement would then apply to both tibecacumbent and the newcomer, requiring neitber t
hold to build-out, upgrade, or basic tier regulasioAllowing incumbent providers to backslide ogith
existing franchise obligations would have devastaiinpacts in any community where the new video
entrant is not providing service throughout the pamity. If a telephone company offers its video
service in only an affluent part of a franchiseaaias allowed under the legislation, an incumbeahtec
provider will have both the ability and the finaaldincentive to offer service upgrades only to
competitive areas, while denying them to custormereighborhoods not served by the new entrant.
While the National Cable and Telecommunicationso&ggion has pointed out the importance of
providing network upgrades in an equitable and disariminatory mannetijt has refused to pledge that
cable providers will not deny service upgrades ibhdvaw service to currently served areas if aamei
system of franchising is adopt&d.

S. 2686 appropriately prohibits redlining basedrmome, race and religion. However, it opens
up substantial loopholes that will render thesdqmtions all but meaningless. The limitations it
642, under which discriminatory service provisioifl ine permitted, are broad and indeterminate. 8erv
may be denied because of “technical feasibilitgdrhmercial feasibility” and “operational limitatisri
It is hard to imagine how an operator could faitbmstrue its decision to redline under one ofd¢hes
vague categories. This puts the burden of procdusdyi on the victims of discrimination and givesiiin
little hope of redress. Further, even in a bese-saenario, anti-redlining protections will onlysere that
service is provided throughout the franchise asedexcted by the telephone companies. We will very
likely see a patchwork quilt of affluent LFAs wislervice agreements, while neighboring towns and
counties (particularly those in rural areas) vahduish without competition.

Skepticism that telephone companies will offeritiv@eo services to just the wealthiest counties
is particularly warranted given statements by SB& AT&T) last year that it would roll out Project
Lightspeed, the company’s IPTV video offering, #rcent of its “high-value” customers (those
willing to spend up to $200 on communications sersiper month). These high-value customers make
up just 25 percent of its subscriber base. SBC@stended it would provide the video service &i fu
percent of “low-value” customers who constitutep@Bcent of its customer baSAssurances that low-
value customers would still be able to receivels#eideo through SBC’s affiliation with Dish Nebrk
ring hollow, given the failure of satellite to pide meaningful price discipline. Instead, SBC's
statements suggest it will offer services only wstly affluent areas, disregarding communities maale
predominantly of rural or lower-income residents.

Similarly, Verizon’s conduct to date strongly sugiget is seeking franchise agreements for its
FiOS service in only the wealthiest counties. Bamaple, Verizon has negotiated or signed franchise
agreements with largely affluent local franchisesas—such as in Fairfax County, Va. (where it has fo
franchise agreements in place for Herndon, Fai@awunty, Fairfax City and Falls Church); Howard
County, Md.; Massapequa Park in Nassau County,;M¥ack and South Nyack, in Rockland County,
N.Y.; and Woburn in Middlesex County, Mass. In teraf median family income, Fairfax County ranks
No. 1 nationally; Howard ranks fourth; Nassal*Rockland 12 and Middlesex 17th.

Unfortunately, in the absence of meaningful anadergfable requirements to build out services
throughout a franchise area, the porous anti-riegjiprovisions of S. 2686 will be not be sufficieat
prevent redlining by video providers. Existing @iWl anti-redlining provisions have only been efiee
because they exigt tandemwith the ability of local franchise authoritiesrequire service throughout



the franchise area over time. Without requiremémtsuild-out, anti-redlining provisions provide
inadequate incentives or enforcement tools to enat all American households receive the same
benefits from service provision. Our policy goalshbe to deliver competitive video services as Wide
as possible, not as widely as a duopoly marketagitomplish of its own volition.

Incremental Build-out Across System-wide Franchises

We strongly recommend that the Committee amen®&5 o include a build-out requirement that
addresses thgervice territoryof the ILECs entering the video marketplace. Tovecept of the system-
wide franchise is appealing for a variety of reasdhis elegant in its simplicity — everywherelaiC
has a telephone line, it must make available aovidgvice over a reasonable period of time. Most
importantly, it would provide for build-out acrogs existing service territory in a state, rathert just
permitting build-out in a patchwork of counties anities with the most desirable economics and
demographics for a network operator. Variationthif model have been adopted by legislatures in
Virginia and New Jersey.

A build-out requirement for a system-wide franchea@not be executed all at once for obvious
reasons of scale. There must be incremental stegrssure that there is sufficient revenue to make t
investment in the next round of expansion. Theikdinding the right balance that whioth permit the
ILEC to expand its fiber infrastructure on a scHedhat makes business seasel maintain a
commitment to universal availability of the seryioger time and across each state. Further, in the
interest of the level playing field, the same kofduild-out requirement would need to apply to table
incumbent, if and when it chooses to upgraderisslito compete with the new fiber offerings from an
ILEC.

The balance in each case could be found by appasinigcremental build-out plan (based on
market-share) on a state-by-state basis acrogsdhler’s service territory in that state. For fhet few
years of deployment, the ILEC would be permittedstablish its own service area. After a period of
time, if 15 percent of the market was captured, th@asure of effective competition would trigger a
build-out requirement. This requirement would begach an additional 20 percent of the servicéoeyr
in the state over several years. There would tieeanother check for market share capture, and the
subsequent trigger for a further 20 percent buittveould repeat every few years. If the ILEC faited
capture sufficient market share (and thereforendichave an established revenue stream), the butld-
benchmark would not be triggered. Eventually,iak$ in the state service territory would be redche
with the new, upgraded system (subject to densigel limitations).

The overall rules for the franchise would be fetlérbe authority of oversight and enforcement
of the build-out would be at the state and locatleThis model also provides a legislative framgwo
that would integrate with the USF reform plans #wend to broadband. The overall public policylgoa
would be to ensure that high-capacity networksyigrvoice, video, and data reach all American
households over time, making universal the benefitddeo competition and high-speed broadband.

Consumer Protection and Public Services in the Ehase

Under current law, states and localities have aitthtm establish more stringent cable customeviser
standards than required by federal law. Localdiesable to enforce those standards through threstef
their local franchising agreements. Many franclaisthorities have staff and offices dedicated to
resolution of cable complaints that provide foregheresolution of customer billing concerns, sesvic
outages and more. Penalties in the form of ligeidatamages or mandatory discounts for customers
harmed by a provider’s violation of customer-ses\étandards are not uncommon.

Establishing baseline federal consumer-protectibesris not a bad thing, provided they are
strong and permit local governments to add additipnotections to meet local needs. However, S6268
strips states and localities of the authority tialelish consumer protections that exceed fedenaihmim



standards and eliminates the ability of localitesise the franchise agreement itself as an enfaoe
tool. The legislation provides no guarantee thdéfally established consumer protection standards
would take into account unique local needs or e @hrespond quickly to adapt regulations to novel
anti-consumer behaviors.

Any national franchise legislation should retaimeostate and local authority to establish
customer-service standards and consumer protecWdmen facing billing errors, failures to make seev
repairs, property damage by cable employees aredt pglated hassles, consumers need a means for
timely and local resolution of complaints agaiingit service providers. Federalizing rules and alspef
local consumer protection decisions is not the mossumer-friendly solution. The FCC is ill-equippe
to establish regulations in a timely manner togebtonsumers, nor can it handle the thousands of
potential cases brought on appeal.

We are pleased to see the recognition that puddigcational, and governmental (PEG) video
channels are an important local service and shmellgreserved and extended to all franchise holuées.
strongly support minimum channel allocations, datid funding for PEG channels, and all of the
technical requirements needed to bring this programm to local consumers. This bill will create
thousands of new channels and public services wimre existed before. We also believe that those
access centers that current rely on funding inexoéthe 1 percent franchise fee set-aside ibithe
should not be harmed. There is no public beneadfinfpunishing the most successful PEG producers and
their audiences with a hefty budget cut.

Video programming should be available to all proviérs on a nondiscriminatory
basis and to all consumers exclusive of bundles.
Title IV — Video Content

The 1992 Cable Consumer Protection Act banned cainiganies from refusing to make their
programming available, but the “terrestrial loogiadnd lax enforcement have allowed cable operators
to use control of programming to frustrate new cetitipn. The situation has always been a fiercééat
between cable incumbents and DBS -- and consurfters lvave been denied the programming they
want. The entry of the ILECs into the video marieduld lead to reform.

We strongly support a rigorous application of nachesivity and nondiscrimination
requirements to MVPD programming. This bill recamgs that the program access rules must be strictly
applied to prevent MVPDs from using market poweprtomote anti-competitive practices. We are
particularly pleased to see these nondiscriminagguirements apply to dominant MVPDs that have
made exclusive arrangements withaffiliatedprogramming and unfairly denied access to other
distributors. This is notable because it recogniesability of a monopoly or duopoly distributar t
distort the free market of content even when tbatent is not affiliated with the distributdr.

The elimination of the terrestrial loophole is fivet in a series of steps that Congress must take
to maximize choice and diversity in the video cabht@arket. Congress also must take up a la carte
programming and retransmission consent. In eadh @asin non-exclusivity requirements, the policy
goal is to maximize diversity, lower barriers tdrgrior independent content providers, and thwaet t
anti-competitive activities of vertically integrat@etwork operators that use market power to digter
content choices available to consumers.

The content and distribution markets are both badheed of new, pro-competitive policies. As
the cable distribution market consolidated throogdrgers, concentration in video programming has
increased dramatically. Broadcast giants and gaiolgrammers have merged; broadcast and satellite
distributors have merged; and cable distributocsaasingly offer their own programming or have gdin
ownership stake in other video programmers.



The premise of video franchise reform policy idbting ILECs into competition with cable
incumbents to drive down prices. To realize thialgwe must also deal with problem of bundled
programming, or offering programming in a packad#i@ally inflates prices. Innovative programming
deals that offer consumers smaller bundles orcar pricing would differentiate new entrantstia t
market. Surveys have shown that the majority osoamers want the option to buy video service channel
by-channel? In countries where such choice exists, cable grace significantly lower. For example,
according to FCC's chief economist, Hong Kong camsts who select channels a la carte, pay 50
percent less than those who buy programming tiddewever, program carriage contracts preclude cable
competitors from offering consumers smaller bundiesdividual channels. These bundling
requirements have contributed to increased sizedod of the expanded basic tier, which has irszda
in cost by two and a half times compared to théchtaes 2

Media companies can secure these commitments keeohtiseir market power. Six media
giants, including the top four broadcasters, doteitiae programming landscape, accounting for three-
fourths of the most-popular primetime chanrf@Bour are networks (ABC, CBS, FOX and NBC) and
two are cable operators (Time Warner and Comcak® .networks use the retransmission consent
negotiations for carriage of the local stationg/tben and operate to leverage local cable carrmdgleeir
other channels. These six companies also completehynate the expanded basic tiers and the realm of
networks that have achieved substantial cableacgriThey account for almost 80 percent of the more
than 90 cable networks with carriage above the Blibmsubscriber mark.

Moreover, cable operators are majority owners @fifth of the top 90 national network§The
Government Accountability Office found that vertlgantegrated distributors or those affiliated kit
media companies are more likely to carry their @nagramming, contributing to the size and costef t
expanded basic tiéf Program ownership by dominant incumbent cableibligbrs also provides the
incentive to withhold carriage of cable networksytlown from competitive video distributors. Thighe
basis of Verizon’'s recent complaint against Raint&dia and Cablevision over sports-channel
carriage'® Independent, unaffiliated video service provideet do not own their own programming have
consistently expressed concerns about exclusidaatigs, contractual bundling requirements, and
coercive retransmission consent negotiations timétt their ability to respond to customer demand fo
lower prices and more choice in program packag&slephone companies attempting to enter and
compete in new markets will face these same batrrier

It is therefore essential that Congress addresarttieeompetitive practices of cable operators in
any franchise legislation that hopes to expand @titign in video markets. Failure to do so will iege
the ability of any new video market entrant, inchgdVerizon and AT&T, to compete on price or
packages. They will be forced to buy the same oblartheir competitor is carrying; pay the same or
greater licensing fees; and offer the same pack&gesse, they will be precluded from offering chalm
individually or in specialty tiers, even though nigiso may give them an opportunity to differentiter
services from the incumbent cable monopoly andamdpo strong consumer demand for greater channel
choice. The entrance of the ILECs into the videoketis an excellent opportunity to expand the
diversity of channels offered to consumers — buy drthe gatekeepers are eliminated.

Public broadband providers should face no prohibitve barriers to market entry.
Title V — Municipal Broadband

The provisions in S 2686 regarding municipal br@adbhave been greatly improved in this revisedtdraf
We applaud these changes. We strongly support@®., i2e Community Broadband Act, sponsored by
Senators Lautenberg and McCain. The new langua§e2686 approaches the spirit of S. 1294 and
looks to accomplish the same goals. We look forviangdorking with the Committee on this important
Title.



We are pleased that S. 2686 now prohibits statemation of municipal broadband networks — a
critical component of any legislation that seekfogier competition in data, video and voice s&sjc
and expand affordable high-speed Internet accem$ Aanericans. The bill encourages public-private
partnerships in broadband networks and opens thefdolocal governments to serve their constitaent
This type of network has been among the fastestiggpsectors of the communications industry. In the
past few years, more than 300 towns and cities hawepublic and public-private broadband networks
to bring low-cost services to consumers.

These Community Internet networks are a critical pareaching President Bush’s stated goal of
achieving universal affordable access to broadiacithology by 2007. These networks have a proven
track record of promoting economic developmenteeigly in rural and underserved urban areas. They
offer many consumers and businesses an affordatéeliband connection, bringing economic and social
opportunities to communities in need. In a larganfe, these networks are a critical part of therefd
improve global competitiveness in broadband. Timese/orks will provide an essential catalyst for
market competition, economic development and usaleaffordable Internet access for all Americans.

Congress should open empty broadcast channels fonlicensed wireless innovation.
Title VI — Wireless Innovation Networks

We strongly support Title VI of S. 2686, and we lappl the continued efforts of Senators Stevengnll
Kerry and other supporters of opening unused spctor innovative, unlicensed use. Congress has a
crucial opportunity to foster universal, affordabl®adband Internet services by tapping an undieedi
but valuable public resource — the empty broaddaatnels, known as “white spaces.” Unlocking the
public airwaves would allow entrepreneurs to prevédfordable, competitive, high-speed wireless
Internet services to consumers that lack accespletsly or have access only to services so expensiv
they remain out of reach.

The digital divide in the United States is severeural areas. Prices are often higher and the
quality of service is lower in rural states. Morstdrbingly, the rural digital divide has not begasing.
According to the latest data from the Pew Rese@saiter, 39 percent of urban households have
broadband, compared to only 24 percent in rurasar€his gap of 15 percent has remained constant fo
several years. Also worrying, according to Pewha 32 percent of the adult population does netths
Internet — a figure that held steady for the firalf of 2005

These trends must be addressed immediately, actispereform is an important part of the
solution. Rural areas typically have very few breast stations and a large number of empty broadcast
channels — that is, a lot of “white spaces.” Thgidas simple: The places that need broadband trst m
also have the largest amount of unused airwavakableato provide it.

Even after the digital television (DTV) transitiends in early 2009 (when the number of
broadcast channel allocations will be reduced)ryewae of the nation's 210 TV markets will have
unassigned and vacant channels reserved for bretadgaut not being used. Many markets will have
dozens of open channels. Vacant TV channels afeqgpigrsuited for Wi-Fi and other unlicensed wikde
Internet services. Access to vacant TV channelddviagilitate a market for low-cost, high-capacity,
mobile wireless broadband networks. Using these¢endpaces, the wireless broadband industry could
deliver low-cost, high-quality Internet access very American household.



Enforceable Network Neutrality protections are essatial to any reform package.
Title IX — Internet Neutrality

The most significant shortcoming in S. 2686 idaiture to preserve Network Neutrality. The
consequences of this mistake will be irreversiaie] we urge the Committee to give the issue the
attention and remedy it requires. As drafted, 862&ppears to recognize that their may well be a
problem if network operators follow through on thgiomises to create discriminatory tiers of sexvic
The bill orders a study of the issue, but it pregco remedy until years after the problem has been
documented. By then, it will be far too late. Onlcgcrimination has been introduced into the archite
of the Internet, there is no going back. The geviilenot go back in the bottle.

The history is clear. The Internet was born ingutatory environment that guaranteed strict
nondiscrimination. The physical wires were regulateparately from the content flowing over theme Th
reason was simple: to keep monopoly or duopoly esvokinfrastructure from using market power to
distort the free market of services on the Interfibis simple protection worked brilliantly. Foraw
decades, the Internet has thrived with low bartieentry and equal opportunity. It is the greategjine
of economic growth and democratic communicatiomgdern times.

About a year ago, the FCC yanked the rug out fradeuthe Internet, removing the
nondiscrimination protections. Soon afterward,nnbévork operators inevitably announced that — &fee
limitations on abuse of their market power — theyuld change the Internet forever and begin offering
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discriminatory tiers of service. The owners of thiernet’'s wires would become the gatekeepersef th
Internet’s content. Is this wild speculation? Fani it. The CEOs of major telephone companies have
publicly announced their intentiofs.

This is a disaster for consumers and producenstefriet content. The egalitarian Internet is far
too valuable and far too successful to be sacdffoe the benefit of creating an extra stream géreie
for cable and telephone giants. As they have inelicaf and when Congress ratifies the FCC'’s denisi
the network owners will use their market power iscdminate against Internet content and services.
Tiers of service will establish first- and secorass citizens online. For the first time, the equal
opportunity network will be a thing of the past.rBers to entry will rise up and stifle innovatidénd-
user costs will increase as tollbooth fees arequhakng to consumers.

Some argue that it is not in the interest of thigvoek operator to offer exclusive and
discriminatory deals, or to block and degrade axtesertain Web sites and services. They say
consumers would simply drop them and move to ameté®vork. But this argument assumes that there is
competition in the broadband market. There is ndtthere won't be any in the foreseeable future.
According to the latest data from the FCC, cabtesjglers and telephone companies currently dominate
more than 98 percent of the residential broadbaawtkeh — a slighincreasein total market share from
last year’’ Cable and telephone companies operate in regfi@fiddms, virtually assuring that every
community has a maximum of two viable providerse BAO confirmed this reality, reporting that the
median number of available broadband provideré\foerican households is just tWbWe have
attached as an appendix to this testimony a stodhe@question of Network Neutrality by Dr. Trevor
Roycroft that addresses the central economic issistsike in this policy debate.

The principles of nondiscrimination and competithautrality are present throughout S. 2686. They ar
applied throughout this bill to protect consumeard gromote free competition — except with respect t
the Internet. Under the bill, local franchisinglaarities must treat competitive video providersin
nondiscriminatory manner in the use of the pubgjbts-of-way? Local governments that propose to
build broadband networks must not use city ordiearto discriminaté’ Under the new program access
rules for sports programming, cable operators nmygee their market power to make exclusive or
discriminatory deals for programming that is dertiedther operatorS.Telecommunications providers
must treat facilities-based VOIP providers in adiseriminatory mannef. USF support must be
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distributed according to principles of competitiveutrality?” Even copyright control technologies under
the broadcast flag must be licensed in a reasomallle@ondiscriminatory manngt.

The only sector that does not enjoy this protecéigainst discrimination is Internet content,
applications and services — the most dynamic mpl&et in our economy. We should apply the
principles of nondiscrimination everywhere in ae®handed fashion. This is the only means to
guarantee pro-competitive policies across the comirations sector that do not favor one technolagy o
industry over another.

Without anti-discrimination legislation or the thteof meaningful competition, cable and
telephone companies that own and control broadhatwiorks now have both the incentive and the
ability to discriminate against other content, ss and applications transmitted over the wires. W
strongly encourage the adoption of amendments 2686 that will guarantee meaningful and
enforceable Network Neutrality. The Internet Freedereservation Act (S. 2917), sponsored by Senators
Snowe and Dorgan, provides an admirable solutigheégroblem. Its exclusion from the bill is a ghay
liability.

CONCLUSION

The goals of this bill are admirable. Consumer pizgtions support the introduction of new competiti
into the video and broadband markets. We supperéxipansion of USF programs and their transition to
broadband technologies. We support nondiscriminatites for cable television programming and
protections for public access cable channels. Vgp@t municipal broadband networks and opening
unused spectrum for unlicensed use. We beliew&f éflese policies will move us toward our overalab
— universally affordable broadband technologies.

However, we must not give away fundamental conspratections and pro-competitive policies
in one arena to bring the prospect of competittoanother. Similarly, we must not sacrifice loweces
and service quality for some consumers to bringitteeothers. There are major problems in this bill
which must be remedied to ensure that all consubersfit from the new policies. The uniform
application of nondiscrimination principles andaenitment to universal availability of new
technologies must be central to new legislation.

We strongly urge the Committee to incorporateftiiewing key components that are currently
absent from S. 2686: 1) meaningful and enforcelslblgvork Neutrality that will preserve the free, ape
and nondiscriminatory Internet; 2) reasonable bamdatory build-out requirements for all holders of
franchises under the federal framework; 3) consipngtection structures in which local and state
authorities can strengthen and enforce federalmini standards; 4) reforms to cable programmingsrule
that break open the programming bundle and refetramsmission consent; and 5) application of USF
programs to broadband. Without these changes, owrsuvill end up worse off than where they started,
with high prices for television and broadband arfieveer choices between content and services.

! Free Press is a national, nonpartisan, nonprafirization with more than 300,000 members workincrease
informed public participation in crucial media acmmmunications policy debates.

2 Consumers Union is a nonprofit membership orgaioizahartered in 1936 under the laws of the statéew
York to provide consumers with information, edusatand counsel about good, services, health arsbpair
finance, and to initiate and cooperate with indiibdand group efforts to maintain and enhance tiadity of life
for consumers. Consumers Union's income is soletived from the sale d@onsumer Repast its other
publications and from noncommercial contributiogrsints and fees. In addition to reports on Conssrdaion's
own product testingzonsumer Reportsith more than 5 million paid circulation, regulartarries articles on
health, product safety, marketplace economics egidlative, judicial and regulatory actions whidfeet consumer
welfare. Consumers Union's publications carry neediiking and receive no commercial support.

% The Consumer Federation of America is the natitargest consumer advocacy group, composed of28@r
state and local affiliates representing consun@ios, citizen, low-income, labor, farm, public pemand
cooperative organizations, with more than 50 millindividual members.
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