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INTRODUCTION

Chairman Thune, Ranking Member Nelson, distinguished Members of the Committee,
esteemed colleagues on the panel, | am pleased and honored to appear before the Committee today
to address this Nation’s efforts to preserve the open Internet—particularly as it concerns our
nation’s communities of color and other vulnerable populations including the economically
disadvantaged, seniors and people with disabilities. | currently serve as Vice President and Chief
Research & Policy Officer of the Multicultural Media, Telecom and Internet Council, previously
known as the Minority Media and Telecommunications Council (“MMTC”). It is my privilege to
help lead this national not-for-profit organization that for 28 years has been dedicated to promoting
and preserving equal opportunity and civil rights in the mass media, telecommunications, and
broadband industries. The MMTC proudly represents historic civil rights and advocacy
organizations such as the NAACP, the National Urban League, LULAC—and hundreds of others.
In a previous role, | served as Vice President and first Director of the Media and Technology
Institute of the Joint Center for Political and Economic Studies where we developed the first
comprehensive study on minority broadband adoption.?

At MMTC, we believe that every consumer, entrepreneur, and business has the right to an
accessible and open Internet. An open Internet is essential to enabling all Americans—including
and especially Americans of color and other vulnerable groups—to experience first class digital
citizenship in the 21st century.

Digital citizenship is the new passport that guarantees full access to the opportunities

powered by broadband and the Internet, especially those applications and broadband-enabled

! See Nicol Turner-Lee, Jon P. Gant and Joseph Miller, National Minority Broadband Adoption: Comparative
Trends in Adoption, Acceptance and Use, Joint Center for Political and Economic Studies (March 2010), available
at http://jointcenter.org/sites/default/filessMTI_BROADBAND_REPORT_WEB.pdf (last visited January 19, 2015).



devices that help promote physical wellness, civic engagement, wealth creation, economic
development and educational readiness. The cost of digital exclusion—-whether as consumers or
producers—is too high to ignore for people of color and other vulnerable populations. With new
technology transforming how we live, learn and earn in our society, it is imperative that no one is
left behind: especially your constituents striving to break through the daily challenges of social
and economic isolation. Policies that deter efforts to foster broadband adoption will have a
profound effect on people of color, particularly those who have not adopted Internet access and as
a result are unable to participate fully in society through job search, civic discourse and access to
government services. It is essential that we assess these “opportunity costs” for consumers as this
discussion is elevated toward a legislative solution.

Consistent with these views, [ would like to bring three issues to the Committee’s attention
today. First, I would like to highlight the unique benefits that an open Internet brings to people of
color and vulnerable populations, and explain why MMTC—along with a diverse range of other
nonprofit, consumer, and labor organizations, as well as businesses and scholars—came out in
support of open Internet rules based on the Federal Communications Commission’s (FCC) Section
706 regulatory authority, rather than the Commission’s Title II authority that applies to legacy
utilities.? Second, 1 would like to encourage the Committee to consider a legislative proposal to
promote an open Internet, provided it preserves the Commission’s ability to protect consumers.

Third, I would like to offer two friendly recommendations that are designed to ensure: (1) that all

2 See generally Comments of the National Minority Organizations, FCC GN Docket No. 14-28 (July 18, 2014). See
also Comments of the Chicagoland Black Chamber of Commerce (July 17, 2014); Comments of the U.S. National
Black Chamber of Commerce, National Gay & Leshian Chamber of Commerce, U.S. Hispanic Chamber of
Commerce, and U.S. Pan Asian American Chamber of Commerce (July 18, 2014); Comments of the Black
Women’s Roundtable (July 18, 2014); Florida State Hispanic Chamber of Commerce (July 14, 2014); Asian
Americans Advancing Justice (July 15, 2014); Comments of the Communications Workers of America and National
Association for the Advancement of Colored People (July 15, 2014); Comments of League of United Latin
American Citizens, National Action Network, National Association for the Advancement of Colored People, the
National Coalition on Black Civic Participation, and the National Urban League (July 18, 2014).



consumers are included in the promise of first class citizenship in the digital age; and (2) that
policymakers refocus on other critical broadband priorities that can render positive net impacts for
historically disenfranchised communities, such as such as prohibiting redlining, promoting
universal service, and ensuring public safety.

l. AN OPEN INTERNET BENEFITS COMMUNITIES OF COLOR

As the Nation recognizes the legacy of the Reverend Dr. Martin Luther King, Jr. this week,
we can all acknowledge that the journey towards civil and human rights is incomplete. Recent
events in Ferguson, Missouri, Columbus, Ohio, and New York City serve as painful reminders.
Today, broadband access, adoption and digital literacy join the suite of civil rights prerequisites to
first class citizenship in the digital age. Broadband is essential for living a life of equal opportunity
in the 21st Century. And broadband access allows all Americans—African American, white,
Latino, Asian, women, men, abled, and disabled—to gain new skills, secure good jobs, obtain a
quality education, and receive greater access to healthcare through state of the art tele-health
technologies. Broadband has also become the new broadcast, streaming in “real time” what
transpires both nationally and internationally, and in recent history mobilizing people around social
change.

Too many Americans, however, still do not benefit from all that broadband enables. They
do not have general Internet access or have not adopted broadband technology at home.® This
problem is particularly acute in many communities of color and among the poor, seniors and less
educated citizens, contributing to a persistent “digital divide.” Despite increases in minority home

broadband adoption over the past few years, African Americans and Hispanics are still not getting

3 See FCC, Connecting America: The National Broadband Plan 167-68 (2010) (“National Broadband Plan”); David
Honig, Esq. & Nicol Turner-Lee, Ph.D., MMTC, Refocusing Broadband Policy: The New Opportunity Agenda for
People of Color 7-8 (Nov. 21, 2013) (“MMTC White Paper”).



broadband connections at home in sufficient numbers. This is especially the case among two
demographic subgroups within minority populations: elderly minorities and those with limited
formal education.* Recent data from the Pew Research Center found that older African Americans,
as well as those that had not attended college, are significantly less likely to go online or have
residential broadband access compared to whites of similar demographic profiles.® In the case of
African Americans, individuals age 65 and older have especially low rates of adoption when
compared to whites. Forty-five percent of African American seniors are Internet users and 30%
have broadband at home as compared to 63% and 51% respectively for whites.® While younger,
college educated, and higher-income African Americans are just as likely as their white
counterparts to use the Internet and to have home broadband access, these statistics are less
promising as socioeconomic status and educational attainment levels decline.

Nearly 70% of Hispanic Americans access the Internet through cell phone devices.” Less
than 60% of Hispanics, however, have a home broadband connection,® which may impose some
limitations when applying for jobs or completing certain homework assignments.

Non-Internet users cite a perceived lack of relevance, affordability, and the lack of an

Internet-capable device as their prime reasons for not being online.® And, as a recent study

4 Aaron Smith, Pew Research Center, African Americans and Technology Use, A Demographic Portrait, 1-17 (Jan.
6, 2014), available at http://www.pewlnternet.org/files/2014/01/African-Americans-and-Technology-Use.pdf (last
visited January 19, 2015).

°1d.
®1d.

"See Maeve Duggan & Aaron Smith, Pew Research Center, Cell Internet Use (Sept. 2013) available at
http://www.pewlnternet.org/files/old-media//Files/Reports/2013/PIP_CellInternetUse2013.pdf (last visited January
19, 2015).

8See Pew Research Internet Project, Pew Research Center, Broadband Technology Fact Sheet (2015), available at
http://www.pewInternet.org/fact-sheets/broadband-technology-fact-sheet/ (last visited January 19, 2015).

91d.1° See Carare, Octavian and McGovern, Chris and Noriega, Raquel and Schwarz, Jay A., The Willingness to Pay
for Broadband of Non-Adopters in the U.S.: Estimates from a Multi-State Survey (November 18, 2014). Information
Economics and Policy, Forthcoming. Available at SSRN: http://ssrn.com/abstract=2375867

or http://dx.doi.org/10.2139/ssrn.2375867 (Last accessed January 20, 2015).



conducted by the National Telecommunications and Information Administration, which included
analysis from two FCC economists, found, approximately two-thirds of non-subscribing
households say they will not subscribe to broadband at any price.X® Closing the digital divide,
therefore, must be a vital goal for policy makers: Our challenge is to look toward promoting
adoption. Historically disadvantaged groups often have the most to gain from accessing broadband
technology.

The current debate concerning whether and how the Commission might regulate the
Internet has largely over-shadowed the adoption crisis. Last year, MMTC and a coalition of 45
highly respected, national civil rights, social service and professional organizations representing
millions of constituents, urged the Commission to focus its broadband policies on promoting
engagement, adoption and informed broadband use by communities of color, and to exercise its
Section 706 authority to promote broadband to protect all consumers’ rights to an open Internet.
These groups, including the National Coalition on Black Civic Participation, Rainbow PUSH
Coalition, MANA — A Latina Organization, National Hispanic Caucus of State Legislators and
National Organization of Black County Officials, asked the Commission to establish an accessible,
affordable, and expedited procedure for the resolution of complaints to strengthen its Section 706
authority. Modeled after the probable cause paradigm in Title VII of the 1964 Civil Rights Act,
which ensures equal employment opportunity, our proposal sought to complement the
Commission’s Ombudsperson proposal and the Commission’s efforts to expand transparency.

Support of Section 706 authority has also come from other national civil rights organizations that

10 See Carare, Octavian and McGovern, Chris and Noriega, Raquel and Schwarz, Jay A., The Willingness to Pay for
Broadband of Non-Adopters in the U.S.: Estimates from a Multi-State Survey (November 18, 2014). Information
Economics and Policy, Forthcoming. Available at SSRN: http://ssrn.com/abstract=2375867

or http://dx.doi.org/10.2139/ssrn.2375867 (Last accessed January 20, 2015).



include the National Urban League, the National Action Network, the NAACP, and the League of
United Latin American Citizens.

We all agree with President Obama that this Nation needs to advance and enforce those
values undergirding Internet openness. In our joint filing, our coalition urged the Commission to
take a straightforward approach that includes®!:

e The immediate reinstatement of no-blocking rules to protect consumers.

e Creation of a new rule barring commercially unreasonable actions, while affording
participants in the broadband economy, particularly minority entrepreneurs, the
opportunity to enter into new types of reasonable commercial arrangements,*? and
through monitoring by FCC’s Office of Communications Business Opportunities,
ensuring that minority entrepreneurs are never overlooked by carriers seeking to
develop new commercial arrangements.

e The establishment of a rebuttable presumption against paid prioritization that
protects against “fast lanes” and any corresponding degradation of other content,
while ensuring that such presumption could be overcome by business models that
sufficiently protect consumers and have the potential to benefit consumer welfare
(for example, telemedicine applications).t?

e The need for greater transparency and enforceable disclosure requirements to
maintain online consumer protections.

e The use of Section 706 to rein in bad actors, especially those engaged in blocking,
as the D.C. Circuit confirmed the Commission has the authority to do.4

Like our President, we believe that an open Internet stimulates demand for broadband,

which in turn stimulates investment in broadband infrastructure.’® Increased investment in

11 See Comments of the National Minority Organizations 11-12, FCC GN Docket No. 14-28 (July 18, 2014).
12 See In the Matter of Protecting & Promoting the Open Internet, 29 F.C.C. Red. 5561, 1 116 (2014).

13 As indicated in our Comments, any prioritized service that overcomes the presumption would remain subject to
enforcement, and consumers would be able to obtain rapid relief by working with the Ombudsperson and through
the complaint process modeled after the probable cause paradigm found in Title VI of the 1964 Civil Rights Act.

14 See Verizon v. FCC, 740 F.3d 623, 655 (D.C. Cir. 2014).

15 See, e.g., Daniel A. Lyons, Internet Policy's Next Frontier: Usage-Based Broadband Pricing, 66 Fed. Comm. L.J.
1, 31 (2013) (explaining that an economically rational network operator faced with regular congestion (demand) will
“invest capital to expand the network and provide more bandwidth to all users”).



broadband infrastructure improves access in all communities.’® This is especially true in poor and
low-income communities that tend to be affected most by increases or decreases in investment and
concomitant price changes.!’” This is basic economics.!® That is why our Coalition opposes Title
Il reclassification of broadband as a telecommunications service.

We Dbelieve that preserving the open Internet is one of the fundamental civil rights issues
of our time. And that is why this is an issue that Congress should address.

1. CONGRESS IS WELL POSITIONED TO PRESERVE THE OPEN INTERNET

Congress has a proud history of recognizing structural injustices in our society and acting
to correct them. In the 1860’s, Congress framed and passed the Thirteenth, Fourteenth, and
Fifteenth Amendments, which ended slavery, extended equal protection, and enfranchised millions
of Americans for the first time. In the 1960’s, Congress enacted the Civil Rights Act of 1964, the
Voting Rights Act of 1965 and the Fair Housing Act of 1968—all due in great measure, | hasten
to add, to the work of a man whose birthday we celebrated this past weekend.

Today, Congress has the opportunity to show leadership yet again. By enacting a
legislative solution that preserves the open Internet, Congress can extend the promise of justice,
equality, and democracy not only to all citizens, but especially to communities of color and more
vulnerable groups who are most in need of the opportunity provided by access to high-speed

broadband.

16 See National Broadband Plan, supra note 3, at 129.

7 See, e.g., Kevin A. Hassett & Robert J. Shapiro, Georgetown Center for Business and Public Policy, Towards
Universal Broadband: Flexible Broadband Pricing and the Digital Divide 12 (Aug. 2009) (“Towards Universal
Broadband”), available at http:// www.gcbpp.org/files/Academic_Papers/AP_Hassett Shapiro_Towards.pdf (last
visited January 19, 2015).

18 See, e.g., J. Gregory Sidak, A Consumer-Welfare Approach to Network Neutrality Regulation of the Internet, 2 J.
Comp. L. & Econ. 349, 357 (2006) (‘“Private investors will fund the construction of a broadband network only if they
have a reasonable expectation that the company making that investment will recover the cost of its investment,
including a competitive (risk-adjusted) return on capital.”)



For the past 20 years, FCC Chairs from both political parties have charted a successful
regulatory paradigm for the Internet.!® And although overall adoption of broadband by people of
color has lagged,?® innovation among certain broadband technologies has not. For example, nearly
75 percent of African American and 68 percent of Hispanic cell phone owners use their devices to
access the Internet,* and these numbers are increasing.?> African Americans and Latinos use
smartphones for non-voice applications, such as web surfing and accessing multimedia content, at
a higher rate than the population in general.?® Asian Americans have adopted smartphones at a
higher rate than the total U.S. population.?* And people of color have largely embraced social
media, such as Twitter and Instagram.? This along with the increasing availability of Wi-Fi
services through fixed broadband providers has enabled mobility, which is critically important to

communities of color. These are encouraging signs as wireless becomes the new broadcast for

19 See, e.g., Michael Powell, Chairman, FCC, Preserving Internet Freedom: Guiding Principles for the Industry, at 2
(Feb, 8, 2004) available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-243556Al.pdf (articulating four
principles); Julius Genachowski, Chairman, FCC, Statement re Preserving the Open Internet (2010), available at
https://apps.fcc.gov/edocs_public/attachmatch/FCC-10-201A2.pdf (last visited January 19, 2015) (“The rules ... we
adopt today are rooted in ideas first articulated by Republican Chairmen ... and endorsed in a unanimous FCC policy
statement in 2005.”).

20 See MMTC White Paper, supra note 3, at 7.

2 Maeve Duggan and Aaron Smith, Pew Research Center’s Internet & American Life Project, Cell Internet Use 2013
5 (Sept. 16, 2013), available at http://pewlnternet.org/Reports/2013/Cell-Internet.aspx (last visited January 19, 2015).

21d. at 7.

23 See Kathryn Zickuhr & Aaron Smith, Pew Research Center’s Internet & American Life Project, Home Broadband
2013 (Aug. 26, 2013) available at http://pewlinternet.org/Reports/2013/Broadband.aspx. See also Nielsen, More of
What We Want: The Cross Platform Report of Q1 2014 (June 30, 2014) (“Nielsen”), available at
http://www.nielsen.com/us/en/insights/reports/2014/more-of-what-we-want.html (last visited January 17, 2015).
(reporting that African Americans and Hispanics are more likely than other ethnic groups to watch video on demand).

24 Nielsen, Significant, Sophisticated, and Savvy: The Asian American Consumer 19 (2013), available at
http://www.aaja.org/wp-content/uploads/2013/12/Nielsen-Asian-American-Consumer-Report-2013.pdf (last visited
January 19, 2015).

% See Yoree Koh, Twitter Users’ Diversity Becomes an Ad Selling Point, The Wall Street Journal (Jan. 20, 2014),
available at http://online.wsj.com/news/articles/SB10001424052702304419104579323442346646168?mg=reno64-
wsj (last visited July 14, 2014); Nielsen, supra note 23, at 11.



American citizens and demonstrates that the broadband market is both dynamic and competitive
in wireless and wireline. Yet, policymakers must act to ensure that this progress continues.

Although the Internet has remained open, recent efforts by the FCC to enact prospective
open Internet rules have not succeeded. Last year, the D.C. Circuit struck down significant
portions of the Commission’s Open Internet Order, while offering a roadmap to potentially
sustainable rules.?® Now the agency is considering the imposition of Title Il regulations on the
Internet notwithstanding the current regulatory framework that has allowed broadband to flourish.
But Title Il was designed for a telephone era that assumed monopoly control of the
communications infrastructure and regulated accordingly.?’ Its tools include common carriage,
rate regulation, and the imposition of increased access charges and taxes.?

Monopoly control of the broadband marketplace is not what we have today.?® Because
Title Il is ill suited to current realities, imposing its heavy-handed framework on the broadband
marketplace would only serve to discourage investment and stifle infrastructure deployment.°
The effects of this investment dis-incentivizing approach could disproportionately impact
communities where lower adoption makes the economics of deployment more challenging. It also
threatens those innovations inspired by broadband and the Internet to address and solve problems

that hold our communities hostage, such as chronic disease, the absence of robust educational

26 See Verizon v. FCC, 740 F.3d 623 (D.C. Cir. 2014).

27 See Robert Litan, Brookings Inst., Regulating Internet Access as a Public Utility 2 (June 2, 2014) available at
http://www.brookings.edu/~/media/research/files/papers/2014/06/regulating_Internet_access_public_utility litan/re
gulating_Internet_access_public_utility litan.pdf (last visited January 19, 2015).

28 See id. at 1.

29 See id. at 2 (“[Title II] never was intended ... to apply to services that were not characterized by monopoly, such as
Internet access.”).

30 See Comments of the Communications Workers of America and National Association for the Advancement of
Colored People, FCC GN Docket No. 14-28 (July 15, 2014).



resources, and “in line” versus “online” government services. In short, just as the costs of digital
exclusion are high, so are the risks associated with Title II.

Some have argued that the FCC could reduce the adverse effects of Title Il regulation
through judicious application of its forbearance authority.3! Although this suggestion is well
intentioned, it misses the point. Even if the Commission could exercise its forbearance authority
in a productive manner, it would take years to sort out an appropriately calibrated set of rules,
whether due to lengthy rulemakings or litigation. Meanwhile, this regulatory uncertainty would
send capital to the sidelines. The economic literature suggests that these regulatory uncertainty
effects would disproportionately harm communities of color.®2 The bottom line is that even if the
Commission were to exercise its forbearance authority, the delay inherent in the process would
likely stifle the progress we have seen in connecting communities of color. Our communities
deserve better than this.

Congress should act to preserve the open Internet, and with it the promise of first class
digital citizenship and equal opportunity for all. Congress has the ability to amend the
Communications Act to provide strong, bright-line open Internet protections. That is why MMTC
and four dozen national minority organizations have urged the Commission to preserve the open
Internet we have today by using its Section 706 authority rather than its Title Il authority. We

encourage Congress to follow the same effective course.

31 See, e.g., Statement by the President on Internet Neutrality, Daily Comp. Pres. Doc. No. 00841, 2 (Nov. 10, 2014).

32 See, e.g., Hassett & Shapiro, supra note 17, at 4-5, 12 (linking increased private investment with increased minority
access); J. Gregory Sidak, A Consumer-Welfare Approach to Network Neutrality Regulation of the Internet, 2 J. Comp.
L. & Econ. 349, 466-67 (2006) (explaining that marginal broadband users—who tend to be minorities—are most
affected by price increases).



1. MMTC’S RECOMMENDATIONS

As Congress considers how best to achieve these goals, we ask that they keep all options
on the table. The legislative proposal should transition to a legislative debate for how to get past
this morass so we can address other issues causing strain in the telecommunications ecosystem.
Along those lines, we believe it is imperative that Congress narrowly target its effort in resolving
the issue of the open Internet, and not attempt to diminish the FCC’s authority to address other
important consumer protection issues such as prohibiting redlining, promoting universal service,
and ensuring public safety.

To this point, 1 would like to offer two recommendations that | believe are consistent with
the spirit of the “eleven principles for bipartisan rules in the Internet Age” that the Committee has
laid out.®

First, Congress should address, or at a minimum reinforce the FCC’s ability to address, the
practice of “digital redlining.” “Digital redlining” is the refusal to build and serve lower-income
communities on the same terms as wealthier communities.®* It imposes, in essence, digital
segregation. Sadly, as the experience of our country shows, both de jure and de facto segregation
harms and degrades all of us—especially the most vulnerable among us. This is no less true in the
digital age. Congress has recognized this in the past, which is why it has directed the Commission
to collect demographic information concerning unserved areas when it measures deployment of

advanced telecommunications capability.®® Speaking in Cedar Rapids last week, President Obama

33 See Republican Press Office, Press Release, Congressional Leaders Unveil Draft Legislation Ensuring Consumer
Protections and Innovative Internet (Jan. 16, 2015), available at http://1.usa.gov/1wgzCia (last visited January 19,
2015).

34 Broadband & Social Justice, Press Release, MMTC Urges Government to Address Digital Redlining; Ensure
Equitable Access for All (Jan. 15, 2015), http://broadbandandsocialjustice.org/2015/01/mmtc-urges-government-to-
address-digital-redlining-ensure-equitable-access-for-all/ (last visited Jan. 17, 2015).

3% See Broadband Data Services Improvement Act, Pub. L. No. 110-385, § 103, 122 Stat. 4095, 4096-97 (2008)
(codified at 47 U.S.C. § 1302(c)).



observed that high-speed broadband is “not a luxury, it’s a necessity.”%® Congress should build on
its past work and the President’s observation by empowering the FCC to prohibit digital redlining
and thereby ensure equal access for all.

Second, Congress should ensure that its open Internet rules will be enforced. This requires
the creation of an accessible, affordable, and expedited procedure for the reporting and resolution
of complaints. As mentioned, one approach would be to use a consumer-friendly complaint
process modeled on the probable cause paradigm in Title VII of the Civil Rights Act of 1964.%"
Congress designed Title VI to offer rapid and affordable remedies for employment discrimination
faced by women and people of color.® Under Title VII, a complainant receives an expedited
ruling from the EEOC, and does not need to hire a lawyer or write a complicated filing. The same
ought to be true in the context of broadband. Instead of the formal and often byzantine process
envisioned by Section 208 of the Communications Act,® consumers ought to have an effective,
straightforward, expeditious way to provide the Commission with enough information to
determine whether there is a prima facie case of specific or systemic harm. If the Commission
finds probable cause to believe that its rules have been violated, the agency could immediately
implement a mediation process or take enforcement action. Whatever the precise details of this

mechanism, the core principle remains the same: consumers, particularly individuals from

36 Remarks by the President on Promoting Community Broadband (Jan. 14, 2015), available at
http://www.whitehouse.gov/the-press-office/2015/01/14/remarks-president-promoting-community-broadband (last
visited January 19, 2015).

37 See Civil Rights Act of 1964, Pub. L. No 88-352, 78 Stat. 241 (1964) (codified as amended at 42 U.S.C. §§ 2000e
et. seq.)

3% See 42 U.S.C. § 2000e-2 (prohibiting employment discrimination on the basis of “race, color, religion, sex, or
national origin”).

39 See 47 U.S.C. § 208. Section 208 directs complainants to submit a petition to the Commission, the Commission
then forwards the complaint to the common carrier for response, and the Commission may then open an investigation.



vulnerable populations, deserve an accessible, affordable, and expedited procedure for ensuring
that their government protects them from harm.

Honorable Members of the Committee, we are at an impasse. If we do not act, the largest
sacrifice will be the next generation: children from all classes, races and educational backgrounds
may never experience the possibilities that new technology can offer to our communities, our
Nation, and their world.

*k*k

Thank you again for the opportunity to testify, and | look forward to your questions.
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Executive Summary

People of color have long been involved in and impacted by communications policy issues.
From the denial of broadcast licenses to minority entrepreneurs dating back to the 1930s to the
censure of political activists of color during highly charged social justice debates of the 1960s,
people of color have long advocated for inclusion in this space. More recently, people of color
and their communities have been greatly affected by a lack of digital resources and information
to further their economic, civic and educational goals. These particular issues involve, for
example, low levels of computer ownership, major gaps in digital literacy, failing schools, lack of
awareness of the benefits and uses of broadband, regressive taxation of advanced
communications services (especially wireless), and inadequate access to spectrum, capital, and
opportunity for multicultural digital entrepreneurs.

As such, the core concern for advancing broadband adoption and digital innovation in the U.S.
is to assure that first class digital citizenship is afforded to people of color and other vulnerable
groups that include low-income populations, seniors and people with disabilities. A passport to
digital citizenship guarantees full access to the opportunities powered by broadband and the
Internet, especially those applications and Internet-enabled devices that drive physical
wellness, wealth creation and educational readiness. With nearly half of the African American
and Hispanic community unconnected to these resources, policymakers should champion
broadband policies that facilitate, not stifle, digital diversity, inclusion and entrepreneurship.

While broadband access is more readily available to consumers where they live and work, the
last few years have underscored a simple fact about broadband adoption dynamics: they are
extremely complex and unique to each user group. And for communities of color, the barriers
that are impeding more robust adoption and use of broadband are many in number and
multifaceted in nature.

Encouraging a more inclusive digital ecosystem could not be more timely. Recent debates on
Internet regulation, particularly net neutrality, have minimized the importance of these critical
issues and largely overshadowed the adoption crisis. Overwhelmingly, public, private and
community stakeholders all desire to create and maintain an “open Internet,” yet some of
these same discussions have driven apart the very parties that should be working together to
address inequities in digital access that diminish opportunities for minority consumers.

In an effort to return concerns about broadband adoption and digital equity to the forefront,
this paper calls forth broadband policies that are focused on closing the digital divide and
bringing more people of color into the innovation age. In doing so, this paper explores current
trends in minority broadband adoption and assesses how current policy debates are supporting
or detracting from strategies to promote higher adoption rates in minority communities. In the
end, the paper outlines a more progressive agenda to achieve first class digital citizenship for
people of color, including:



1. Modernizing E-rate and using broadband to transform education;
2. Facilitating universal telemedicine and mobile health innovation;

3. Expanding digital employment and entrepreneurship opportunities for people of
color; and,

4. Rolling back the regressive taxation of wireless services and e-commerce that
hinders broadband adoption and use.

This agenda is by no means exhaustive. Numerous other issues must be addressed before
communities of color can be fully included in ongoing broadband debates. Indeed, there is likely
to be disagreement regarding which issues to prioritize. Such debate is welcomed and
encouraged, provided, of course, that collective attention remains focused on adoption and
notions of digital equality. In an environment where advocates and community leaders are
working together to connect the unconnected, bolster digital literacy, modernize public policy
frameworks, and spread the good news about broadband, it’s vital that the esoteric debates
focused on Internet regulation not be permitted to consume all of the energies and time that
must be devoted to these aforementioned issues.



l. INTRODUCTION

People of color have long been involved in and impacted by communications policy issues.
From the denial of broadcast licenses to minority entrepreneurs dating back to the 1930s to the
censure of political activists of color during highly charged social justice debates of the 1960s,
people of color have long advocated for inclusion in this space. More recently, people of color
and their communities have been greatly affected by a lack of digital resources and information
to further their economic, civic and educational goals. These particular issues involve, for
example, low levels of computer ownership, major gaps in digital literacy, failing schools, lack of
awareness of the benefits and uses of broadband, regressive taxation of advanced
communications services (especially wireless), and inadequate access to spectrum, capital, and
opportunity for multicultural digital entrepreneurs.

As such, the core concern for advancing broadband adoption and digital innovation in the U.S.
is to assure that first class digital citizenship is afforded to people of color and other vulnerable
groups that include low-income populations, seniors and people with disabilities. A passport to
digital citizenship guarantees full access to the opportunities powered by broadband and the
Internet, especially those applications and Internet-enabled devices that drive physical
wellness, wealth creation and educational readiness. With nearly half of the African American
and Hispanic community unconnected to these resources, policymakers should champion
broadband policies that facilitate, not stifle, digital diversity, inclusion and entrepreneurship.

While broadband access is more readily available to consumers where they live and work, the
last few years have underscored a simple fact about broadband adoption dynamics: they are
extremely complex and unique to each user group.® And for communities of color, the barriers
that are impeding more robust adoption and use of broadband are many in number and
multifaceted in nature (See Figure 1).

FIGURE 1: BARRIERS TO BROADBAND ADOPTION — MINORITY COMMUNITIES>

Barriers

= Perception that broadband is not relevant and/or a necessary investment

* Low levels of computer ownership (not including smartphones)

» Underdeveloped digital literacy skills

» Cost/affordability concerns (these are tied to notions of relevancy)

» Lack of minority-oriented and, especially, minority-owned online content and services

» Lack of awareness of the many welfare-enhancing tools and services that are enabled by
a broadband connection (e.g., telemedicine, digital education tools)

» Lack of targeted outreach, education, and training services in minority communities

= Perception that the Internet is unsafe and/or fears of identity theft (among older adults)

* Online privacy and cybersecurity concerns

» Language barriers (especially relevant for non-English speaking Hispanics).




Given these barriers, it is imperative that policymakers focus more resources on these complex
but solvable problems. Addressing these barriers will require a significant commitment of time,
funding, and patience to carefully tailor and target outreach and digital literacy programs.
Successfully designed and deployed, these efforts have proven to be extremely successful in
connecting unconnected minorities, even though they can be a challenge to implement.?

Federal policymakers should also foster a balanced environment that encourages the type of
multi-stakeholder collaboration that is essential to bringing more minorities online. The U.S.
Department of Commerce’s National Telecommunications and Information Administration
(NTIA) has done an exceptional job in working with local stakeholders to design and deploy
community-specific outreach and training programs. The Connect2Compete program, an
outgrowth of efforts by the Federal Communications Commission (FCC) in this space, recently
launched a new national radio and broadcast ad campaign, in partnership with the Ad Council,
to promote the benefits of broadband to millions of Americans.* As to be discussed in this
paper, continuing forward with this type of “collaborate first” instead of a “regulate first”
approach cultivates a more proactive environment for addressing broadband adoption issues.

Encouraging a more inclusive digital ecosystem could not be more timely. Recent debates on
Internet regulation, particularly net neutrality, have minimized the importance of these critical
issues. Overwhelmingly, public, private and community stakeholders all desire to create and
maintain an “open Internet,” yet some of these same discussions have driven apart the very
parties that should be working together to address inequities in digital access that diminish
opportunities for minority consumers.

In an effort to return concerns about broadband adoption and digital equity to the forefront,
this paper calls forth broadband policies that are focused on closing the digital divide. In doing
so, this paper explores current trends in minority broadband adoption and assesses how
current policy debates are supporting or detracting from strategies to promote higher adoption
rates in minority communities. In the end, the paper outlines a more progressive agenda to
achieve first class, digital citizenship for people of color and ensuring that people experience
the economic benefits that access and use of broadband provides.

Section | of the paper summarizes current data on broadband adoption among African
Americans and Hispanics. Section Il examines current debates on Internet policy that can
advance or limit broadband adoption rates in communities of color. Section Ill, the final
section, outlines a pathway that ensures increased engagement of people of color in the digital
economy. In Section lll, four core policy areas that are both pragmatic and targeted in scope
are introduced to close the digital divide: (1) modernizing E-rate and using broadband to
transform education; (2) facilitating universal telemedicine and mobile health innovation; (3)
expanding digital employment and entrepreneurship opportunities for people of color; and (4)
rolling back the regressive taxation of wireless services and e-commerce that hinders
broadband adoption and use.



This agenda is by no means exhaustive. Numerous other issues must be addressed before
communities of color can be fully included in ongoing broadband debates. Indeed, there is likely
to be disagreement regarding which issues to prioritize. Such debate is welcomed and
encouraged, provided, of course, that collective attention remains focused on adoption and
notions of digital equality. In an environment where advocates and community leaders are
working together to connect the unconnected, bolster digital literacy, modernize public policy
frameworks, and spread the good news about broadband, it’s vital that the esoteric debates
focused on Internet regulation not be permitted to consume all of the energies and time that
must be devoted to these aforementioned issues.

Il. THE STATE OF DIGITAL EQUITY

Broadband is the foundation upon which the 21* century economy is being built. It is rapidly
transforming virtually every aspect of modern life — from how we communicate to how we
receive medical care to the types of businesses that develop in under-served communities. And
most important for minorities and any other group that has been pushed to the margins of
society, broadband represents the apex of equality — an on-ramp to a digital world where
everyone can compete on a level playing field.” Striking the right balance between tinkering
with policy and helping to forge the partnerships and collaborations needed to close the digital
divide are all core to the recalibration of broadband policy, especially if these groups are to
benefit from the digital economy.

Despite slight increases in minority broadband adoption over the last few years, African
Americans and Hispanics are still under-adopting.® Figure 2 provides a historical overview of the
digital divides that has plagued these communities for much of the last decade.

FIGURE 2: TRENDS IN BROADBAND ADOPTION RATES ACROSS
DEMOGRAPHIC GROUPS: 2005-2013

2005° 33% 31% 14% 28%* 17% n/a**
2006° 42% 41% 31% 41%* 10% n/a**
2007%° 47% 48% 40% 47%* 8% n/a**
2008 55% 57% 43% 56%* 14% n/a**
2009"2 65% 69% 59% 49% 10% 20%
2010 68% 72% 55% 57% 17% 15%
2011* 69% 74% 55% 56% 19% 18%
2012 65% 70% 53% 49% 17% 21%
2013 70% 74% 64% 53% 10% 21%

Notes: *English-speakers only; **Not applicable because adoption surveys only covered English-speaking
Hispanics



As shown in Figure 2, African Americans have experienced a 50% increase in broadband
adoption, while Hispanics are only at half of that rate of growth in the last eight years.
Increasing mobile Internet use by people of color can partially explain higher levels of
broadband adoption among minorities. According to recent research by the Pew Internet and
American Life Project, 63% of Americans use their cell phone to access the Internet or use
email; and, one in five cell owners do most of their online browsing on their phone.'” Seventy
four percent of African Americans are cell phone Internet users as compared to 68% of
Hispanics and 59% of whites."® Low-income populations, less-educated and younger Internet
users were also more likely to go online using their cell phones at higher rates than wealthier,
more educated and older populations.™

The emergence of smartphones has contributed to the expanded use of the mobile Internet by
people of color. In 2013, Pew research found that 56% of American adults own a smartphone
of some kind, compared with 70% who have broadband at home.”® In their study of
smartphone usage, Pew research found that African Americans and Latinos over-indexed in
their use of these devices for non-voice applications such as web surfing, playing games and
accessing multimedia content.”’ A report issued by the Joint Center for Political and Economic
Studies mirrored these findings reporting that 46% of whites have smartphones compared to
49% of African Americans and Hispanics.”? Email (90%), online social media (82%) and research
for school or work (70%) were the primary activities of Internet users connecting solely through
a smartphone.”® While the Joint Center study concluded that access to multiple Internet-
enabled devices (i.e., home broadband, tablet and smartphone) increases the likelihood that
individuals will access more welfare-enhancing content such as jobs, health/medical
information and e-commerce, wireless access is clearly addressing one major barrier to
adoption — the absence of a home broadband connection for people of color.**

While the promise of broadband is being realized by some, a large number of African Americans
and Hispanics are still not online, citing relevance first and the lack of digital literacy skills
second as critical reasons. Among non-Internet users, recent Pew research found that 15% of
American adults over the age of 18 were not online.” According to this data, 34% of non-
Internet users reported that the Internet was just not that relevant to them, pointing to the lack
of interest, desire and need for it as the main reasons for lack of a connection.?® Digital
illiteracy was cited by 32% of survey respondents as to the reason for their lack of a connection,
while 19% cited the expense of service and/or computer as another reason for not getting
online.”’

According to Pew’s research on why people are not getting online, 24% of Hispanics are non-
Internet users as compared to 15% of African Americans, and 14% of Whites.?® Seniors, low-
income populations, and rural residents also ranked high as non-Internet users.”® When these
variables are combined with race and ethnicity, disparities in broadband adoption rates are
even more dramatic.

Despite their lack of online use, non-Internet users reported, both in 2010 and 2013, adequate
availability of and access to broadband services either at home, through family members or



friends, or at their place of employment.*®> Compared to 2010 Pew data, access to Internet
resources is even greater now — only seven percent of study respondents reported no access to
an Internet Service Provider (ISP) in 2013.**

This finding alone suggests that the market for broadband services has blossomed over the last
decade, despite gaps in demand. Some researchers and advocates would also argue that the
certainty provided by a long-standing, minimalist regulatory approach to broadband policy
served to preserve and expand the ecosystem, resulting in both continued investment in
infrastructure and rapid deployment of next-generation wireline and wireless networks to
nearly every part of the country.*” Today, the vast majority of households in the U.S. are served
by broadband ISPs, with most having multiple wireline and wireless options.* Equally as
important, the quality of broadband service — measured in terms of speed, the range of
offerings, and other factors — has greatly increased,*® and prices have fallen.® Figure 3
summarizes some key achievements in the U.S. broadband market.

FIGURE 3: A SNAPSHOT OF KEY METRICS FOR THE U.S. BROADBAND IMIARKET

Availability

= Some form of broadband — wireline, wireless, or satellite — is available to just about every
household in the country. Only 6% of the population remains without a wireline connection;
0.2% are without a wireless provider.*

Investment

= |ISPs have invested over $1 trillion in their networks between 1996 and 2011. Considerable
increases in investment levels have been consistently observed in response to legal and
regulatory actions that have affirmed the light-touch regulatory approach to broadband
that grew out of the 1996 Act. Over the last few years, wireline and wireless providers have
invested an average of S$60+ billion annually in maintaining and bolstering their
infrastructure.’’

Competition

*» The majority of the population in the U.S. has access to multiple providers of wireline and
wireless broadband. According to recent research, households have access to at least two
wireline providers and four wireless providers.*®

Speeds

*» The average speed of Internet connections continues to rise each year. Indeed, the FCC has
observed on several occasions that service providers are meeting consumer demand for
faster speeds.*

Highlighting these accomplishments in the broadband market is important because the notion
of universal service and equal access to communications technology and media has long been
at the core of minority advocacy in this space.”® Many national civil rights organizations have
continually exerted pressure on stakeholders in the public and private sectors to ensure that
historically disadvantaged groups, along with low-income households and others that have
been pushed to the margins of society, have robust access to these transformative services.**




The juxtaposition of the state of broadband markets against current rates of adoption therefore
should draw attention to the mismatch between growth and consumer demand, suggesting the
need to focus on increasing broadband adoption.

I1l. THE IMPACT OF INTERNET REGULATION ON BROADBAND ADOPTION

The current debate centered over whether and how the FCC might regulate the Internet has
largely overshadowed the adoption crisis.*” The roots of this debate stretch all the way back to
discussions in the 1990s and early 2000s about the appropriateness of imposing common
carrier-style “open access” rules on cable broadband service providers with one of the first
early concerns being local franchise regulation.”® Coined in the early 2000s, “network
neutrality” attempts to both capture an amorphous set of values for Internet governance and
levy an indictment of sub-par competition in the market for high-speed Internet access.**

Over time, the conversation has evolved into a broader examination of the market for high-
speed Internet access in the United States and the extent to which ISPs could possibly position
themselves as gatekeepers to content on the World Wide Web.* To that end, those who
advocate in favor of more regulation of the Internet have long punctuated their arguments with
ominous “what ifs” that might befall an “unregulated” broadband sector.* In their view, the
absence of affirmative rules governing how ISPs can and cannot manage their networks leaves
the market vulnerable to a range of hypothetical dangers.*” On the other hand, those who
argue for a minimalist regulatory framework view other governmental entities such as the
Department of Justice or Federal Trade Commission mitigating genuine market failures and
consumer harms on a case-by-case basis.

Recapping the History of Broadband Policies

While both of these sides have their merits, they do not fully embrace solutions for addressing
the broadband adoption crisis. Despite the FCC’s 2010 National Broadband Plan’s* articulation
of an inspiring vision for a more inclusive and robust culture of digital engagement, the type of
rules needed to monitor and preserve the open Internet have undergone scrutiny from
government, industry and advocacy groups. Historically, a hands-off approach has long been
the primary guiding principle for regulating the Internet in the United States. One of the
clearest interpretive statements of the FCC’'s mandate in this space came from FCC Chairman
William Kennard, who served as FCC chair in the late 1990s when the commercial Internet
began to reach the general population and when broadband networks first began to emerge.

At that time, some local franchise authorities had decided to impose “open access”
requirements, a form of common carrier regulation, on cable modem broadband service.
Further, many consumer advocates and cable competitors were calling for the FCC to impose
an open access obligation when approving AT&T’s (the long distance company) acquisition of
the largest cable company, TCl. In 1999, recognizing that this new service and the Internet
sector were poised for exponential growth, Kennard stated:
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In a market developing at these speeds, the FCC must follow a piece of advice as
old as Western Civilization itself: first, do no harm. Call it a high-tech Hippocratic
Oath.

So with competition and deregulation as our touchstones, the FCC has taken a
hands-off, deregulatory approach to the broadband market. We approved the
AT&T-TCI deal without imposing conditions that they open their network.

The competitive fires are burning. The market has a degree of certainty and
investment dollars have followed. Yet some local cable franchising authorities
want to try a different approach. Instead of a national policy of de-regulation
and competition, they want a local policy of regulation.

It is in the national interest that we have a national broadband policy. The FCC -
as I've said before — has the authority to set one, and we have. We have taken a
deregulatory approach, an approach that will let this nascent industry flourish.*?

After several court challenges regarding the efficacy of imposing open access rules on cable
broadband ISPs,”® the FCC endeavored to clarify, once and for all, the appropriate regulatory
framework for all broadband platforms.” To that end, between 2002 and 2007 the FCC
classified every type of broadband platform as an “information service,” reflecting the dynamic
and interactive nature of information flowing over these networks.>® The practical impact of
these decisions was that broadband would be subjected only to the Commission’s ancillary
regulatory authority under Title | of the Communications Act, which provides for little to no
government oversight. This contrasted greatly with the policy framework that had been
developed for basic telephone service, which is regulated under Title Il as a common carrier.>®
The FCC concluded that a minimalist regulatory framework for broadband services was
necessary given the dynamism of the market, and was also essential to “promot[ing]
widespread deployment of broadband services.”>*

While these policy imperatives were clearly focused on facilitating more widespread access to
broadband services, a goal shared by communities of color, the FCC during this period also
explored how to ensure that “the various capabilities of [broadband] technologies [were] not
used in a way that could stunt the growth of the economy, innovation and consumer
empowerment.”>®> Addressing these concerns, FCC Chairman Michael Powell put forth four
principles that would “preserve the freedom of use broadband consumers [had] come to
expect.”® These “Powell Principles,” which would be eventually adopted by the FCC in a non-
binding Policy Statement in 2005, entitled consumers to:

» Access the lawful Internet content of their choice;

» Run applications and use services of their choice, subject to the needs of law
enforcement;
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» Connect their choice of legal devices that do not harm the network; and

» Experience competition among network providers, application and service
providers, and content providers.57

Each principle was subject to the reasonable network management needs of the broadband
service provider.58 While these were not formal, enforceable rules, the FCC did express an
intention to “incorporate the...principles into its ongoing policymaking activities.”>

Despite the rapid build-out of the nation’s broadband infrastructure, skepticism regarding the
ability of organic market forces to drive the marketplace to positive, consumer-focused
outcomes has lingered. In the mid- and late-2000s, there were repeated calls for the imposition
of common carrier-style rules on broadband ISPs, even though the FCC had expressly declined
to do so for fear that such rules would choke innovation.®® Moreover, calls for formal network
neutrality rules increased as some advocates argued that the Commission’s Policy Statement
enshrining the Powell Principles was insufficient to protect against the potential for content
discrimination, blocking, throttling, and other such activities by ISPs. However, until 2007 the
FCC did not receive a single complaint claiming unlawful or unreasonable behavior by 1SPs.®*
And even when it did — in a case involving alleged throttling of the bandwidth-intense data
traffic of BitTorrent by cable broadband provider Comcast® — the debate over the proper scope
of Internet regulation and consumer protection quickly snowballed into what some saw as a
proxy battle over the future of the open Internet.

The subsequent inquiry by the FCC, which began in early 2008, set in motion a series of
interrelated events that, over the next two years, largely dominated the discussion of removing
barriers to broadband adoption and resulted in the adoption of network neutrality rules. Having
anticipated legal challenges, a year earlier the FCC launched a rulemaking proceeding to
“provide greater clarity regarding the Commission’s approach to these issues.”®® Specifically,
the Commission wished to codify the four principles included in the 2005 Policy Statement,
along with two new rules: a nondiscrimination rule and a transparency requirement for ISPs.**

The FCC’s Proposed New Regulatory Framework

In December 2010, the Commission closed its rulemaking proceeding by adopting a completely
new regulatory framework for the Internet, a framework that went far beyond what the FCC
had outlined previously in its 2005 Policy Statement. The FCC rationalized that such sweeping
and historic action was necessary to preserve the open Internet. These new rules encompassed:

» Blocking. Subject to reasonable network management, providers of fixed
broadband Internet access services were prohibited from blocking lawful
Internet content, applications, services, or non-harmful devices.”> Mobile
broadband providers were afforded more latitude and prevented only from
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blocking lawful websites or applications that provide voice or video
telephony services.®®

» Transparency. All ISPs were required to disclose their network management
practices (e.g., congestion management, attachment rules), performance
characteristics (e.g., service description and impact of specialized services),
and commercial terms (e.g., pricing and privacy policies).®’” Consumer and
civil rights organizations favored strong transparency requirements.68

» Unreasonable discrimination. Recognizing that “[a] strict nondiscrimination
rule would be in tension with our recognition that some forms of
discrimination, including end-user controlled discrimination, can be
beneficial,”®® the FCC adopted a rule that prohibited only providers of fixed
broadband service from “unreasonably discriminat[ing] in transmitting lawful
network traffic over a consumer’s broadband Internet access service.””°

Several carve-outs and exceptions were included in this framework. In one major carve-out, the
FCC, recognizing the unique capacity constraints and other distinctive qualities of wireless
networks, limited the extent to which the rules applied to mobile broadband ISPs. In particular,
the FCC opted to “apply certain of the open Internet rules, requiring compliance with the
transparency rule and a basic no-blocking rule.””" In a second exception, the FCC created a new
category of services — specialized services — that are to be exempt from the rules for the
foreseeable future.”” This class of services includes VoIP and IP video and might eventually
embrace applications like telemedicine. According to the exception, these specialized services
must also be closely monitored by the FCC in order to “verify that [they] promote investment,
innovation, competition, and end-user benefits without undermining or threatening the open
Internet.””

As soon as these rules were finalized and put into effect,”* they were appealed to the Court of
Appeals for the District of Columbia Circuit on the grounds that the FCC had exceeded the
regulatory authority granted to it by Congress.”® A decision in the case is expected by the end of
2013.7°

The Impact of FCC Regulatory Decisions on Broadband Adoption

While this paper takes no position on which side will prevail in the court decision on the net
neutrality rules, it’s worth noting that an “open Internet” and increased broadband adoption
should still be the goals regardless of the decision. As stated earlier, broadband growth and
technology innovation have created the backdrop for greater digital engagement by all citizens,
yet more vulnerable populations are not immediately adopting. As shown in Figure 2,
disparities still exist despite the fact that the FCC explicitly stated that it “expect[ed] that open
Internet protections [would] help close the digital divide by maintaining low barriers to entry
for underrepresented groups and allowing the development of diverse content, applications
and services.””” Moreover, gaps between African Americans, Hispanics, and Whites have
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persisted both before and after the imposition of Internet regulation.”® Given this scenario,
what could be the impact of more or less Internet regulation now narrowing the current digital
divide?

If the rules were to be upheld in this decision, minority consumers and other newcomers to the
Internet might be subjected to cost shifting by ISPs to shoulder the cost of heavier users that
congest the Internet with heavy video streaming and multimedia downloads. The idea that
minority consumers, who are already disproportionately adopting broadband and sensitive to
any changes in price, should incur the expense of heavier bandwidth users does not appear to
further the goals of broadband adoption. Previous data points presented in this paper
indicated that email, social media and access to multimedia content (e.g., photos, music, etc.)
were primary activities online for minority consumers.”® These three functions taken together
do not require enormous amounts of bandwidth and justify the need for service and price
differentiation for late adopters and non-Internet users to match usage expectations and their
discretionary income.

Moreover, over-regulating this industry could undermine business models that have essentially
kept, and continue to keep, the cost of broadband services lower. In a paper on broadband
competition, Everett Ehrlich argues that the Internet’s “two-sided” market is what drives down
consumer pricing.2® Comparing the broadband ecosystem to that of newspapers, Ehrlich notes
that the daily newspaper generates its revenue through consumer subscriptions and
advertising, and concludes that if newspapers were over-regulated and told to keep ad
revenues marginalized, newspapers — much like the Internet — would find themselves
substantially raising consumer prices and possibly impacting consumer demand for the
product."81 Today, the cost of broadband services is, in fact, decreasing due to flexible business
models that capitalize on competition and market-driven revenue opportunities, e.g., online
advertising.®

On this same issue, online content and applications that serve the needs of Internet users and
entice those who are offline to adopt, should take some priority in this content’s arrival to the
PCs and smart devices of consumers. In his article on the “two-sided” market of the Internet,
Nicholas Economides, a net neutrality proponent, suggested that prioritization of monetized
content over non-paying firms on an “open Internet” is discriminatory.2> While his conclusions
have some plausibility due to the diverse interests of Internet users, safeguards are already in
place to monitor industry’s performance in this area. The FCC’s annual “Measuring Broadband
America” report details the speed and performance of broadband connections and calls out
degrading services among broadband providers.®* In this annual report card, any negative
effect on broadband performance due to content prioritization is designed to show up, thus
making the industry more accountable — and in some cases, more competitive in touting their
service quality. Therefore, there is little danger that prioritizing some content will cause a
degradation of general Internet traffic. Moreover, some legitimate cases for content
prioritization do exist — one being in the area of telemedicine.
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As more minorities, for example, suffer from chronic diseases and inadequate access to health
care, more advanced and consumer-focused telemedicine and telehealth applications should
take priority over leisurely downloads, especially if the need for data is critical for patient care
and insurance companies are willing to pay for it.* The ability of high-speed broadband
networks to facilitate patient to doctor connections, especially for low-income or rural
communities, is another step towards assuring first class digital citizenship for all Americans.
Given that most minorities are also using the mobile Internet to access the web, the
combination of spectrum shortages for commercial wireless and the imposition of overly
stringent neutrality rules might limit the expedited delivery of this type of content, especially if
applications like telemedicine are not exempted from the rules.

In sum, if the net neutrality rules are ultimately upheld by the federal courts, then
policymakers, minority advocates and community stakeholders must consider the potential
impacts of regressive cost structures, stalled competition and innovation on efforts to advance
broadband adoption and use. The Commission should also interpret and apply its rules and
policies in a reasonable, forward-looking manner commensurate with the minimalist regulatory
framework for broadband that has encouraged investment and innovation throughout the
ecosystem for nearly two decades. Failure to do so could adversely impact users by
undermining business model experimentation (e.g., new ad-supported services, or non-
monopolistic partnerships between content providers and ISPs that hinge on granting preferred
network access) and the emergence of new services that are being developed in direct
response to consumer demand (e.g., telemedicine tools that require prioritization; new
streaming media services).86

If the rules are invalidated, on the other hand, the “open Internet” should still remain an
essential policy focus. Policymakers, minority advocates and community stakeholders should
place continued pressure on industry to invest, innovate and extend its efforts to bring more
underserved populations online, particularly by stabilizing or reducing consumer costs for
broadband services. In the absence of rules, the FCC should also recognize that broadband
service is different from what has historically been considered a common carrier service. These
fundamental technological differences are also evident in the ability to enable broadband
Internet access via different platforms — e.g., cable, DSL, BPL, fiber, 3G wireless, 4G wireless,
and satellite. This type of intermodal competition that was impossible in the context of basic
telephone service suggests the maintenance of a minimalist, Title I-based regulatory framework
under which the market has long thrived. On this basis alone, attempting to reclassify
broadband as a Title Il telecommunications service could prove harmful for consumers and
companies alike.?’

If history is any guide, debates around Internet regulation will continue to dominate the
discussion around the future of the Internet, but, as suggested in this paper, at a cost to closing
the digital divide. The time, resources and efforts focused on picking “winners” and “losers” in
this debate can detract from solving the enormously complex and top priority task of
connecting and serving the unconnected.
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Going forward, numerous other barriers and issues are ripe for narrowly tailored interventions
that, if properly calibrated, can help deliver more robust and evenly distributed gains in
consumer welfare. The final section of this paper expounds upon these opportunities and
proposes more pragmatic policy solutions that would advance the cause of digital inclusion.

IV. REFOCUSING BROADBAND PoLicy TO ADVANCE DIGITAL INCLUSION FOR PEOPLE OF COLOR

Broadband policy should engage communities of color to leverage broadband for individual and
community empowerment. As such, this paper offers an alternative approach to broadband
policy that shifts the resources and energy from a protracted and unnecessary battle over
regulation to connection of underserved and under-connected demographic groups.

With these dynamics in mind, the remainder of this paper articulates an alternative path
forward for the FCC, Congress, ISPs, advocates, and other stakeholders in the broadband space.
The issues discussed below are of fundamental importance not only to communities of color,
but to every demographic group, sector, and institution in the United States.

Modernizing the E-rate and Using Broadband to Transform U.S. Education

A critical component of solving the adoption crisis in the United States is ensuring that children
are equipped with the skills needed to excel in our digital society. While Internet access has
diffused across nearly every school in the nation,®® high-speed access is unavailable in many
schools, and the disruptive power of broadband remains largely untapped in this vital sector.
The issues are well known: average bandwidth per student is low across the entire student
population; many schools lack adequate computing equipment (e.g., laptops and tablets) to tap
into the full power of broadband; too many teachers are unprepared to apply or teach new
technologies in the classroom; and lack of home access to broadband access profoundly inhibits
learning outside of school.®

Addressing these barriers is essential for all children and our country generally, but especially
vital for African American and Hispanic students, particularly those from low-income, low-
wealth families. As in many other contexts, significant disparities exist in the educational
achievement and performance of communities of color vis-a-vis other demographic groups.
Despite significant gains in recent years, African American and Hispanic students still lag behind
children in other demographic groups by a number of measures, including high school
graduation rates and reading and math test results.’® As a result, African Americans and
Hispanics are less likely to attend and finish college than White counterparts.’*

Broadband cannot and will not solve all of these problems on its own, but ensuring that high-
speed Internet access is widely available in schools and being applied to enhance educational
engagement will be significant steps toward bridging the achievement gap. Broadband supports
an ever-expanding array of tools and services that can provide students with more
individualized learning experiences that can be accessed regardless of location. Modernizing
the E-rate program to ensure that funding is being used to support these types of outcomes
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must be a priority for federal policymakers. Fortunately, the FCC has begun the process of
updating and streamlining this program to better reflect the modern educational and
technological environment.*?

To ensure that E-rate 2.0 is aligned with the educational and technology goals of minority
communities, the FCC should engage directly with stakeholders working in these communities
to benefit from their expertise and explore what works when it comes to designing programs
aimed at enhancing educational outcomes in minority communities.”> The next iteration of the
E-Rate program can be pivotal in upgrading technology-deficient schools and libraries located in
poor and minority communities and initiating the pathway to digital citizenship for isolated
populations. Robust digital learning environments will also enable the use of 21°" century
devices, as well as pedagogies that support science, technology, engineering and mathematics
(STEM) core competencies for disadvantaged schools and students.

All of these gains, of course, will be for naught if home broadband adoption rates remain low.
In this new world of broadband-enabled communication and education, learning should not
stop once a student leaves the schoolyard. A growing body of evidence suggests that children in
households that adopt broadband have better educational outcomes than children in
households that remain unconnected.’* These gains, however, also hinge on parents who are
themselves digitally literate and who are engaged in helping their children use broadband to
enhance their education.” Much work remains to be done at the community level to ensure
that parents, grandparents, teachers, community leaders, and other authority figures agree to
use broadband to create a culture of adoption, a culture of digital learning, and a culture of
digital empowerment and achievement for minority students of all ages.

Facilitating Telemedicine and Mobile Health Innovation

As previously discussed, advanced broadband technology is rapidly transforming healthcare in
the United States. This real-time, always-on communications platform allows for dramatic new
approaches to delivering and consuming medical care regardless of location.’® A wide range of
broadband-enabled technologies — from wireless sensors to mobile devices to electronic health
records — are already being used by practitioners to deliver in-home care, to remotely monitor
patients’ vital signs, to provide healthcare services in underserved areas, and to more
conveniently connect patients with specialists.”” Together, these new approaches are
generating impressive results in the form of better health outcomes, lower costs, and wider
availability.” Yet the very groups that are poised to benefit most immediately and profoundly
from these more advanced healthcare services — i.e., older adults, people with disabilities,
African Americans, and Hispanics — have the lowest broadband adoption rates.

For minorities in particular, broadband-enabled telemedicine provides convenient and
affordable ways to address chronic ilinesses and diseases. This is especially critical for African
Americans and Hispanics, who collectively are at a higher risk of developing costly chronic
diseases (e.g., diabetes, heart disease) than other groups.99 They are also less likely to have
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health insurance, which reduces the likelihood that chronically ill patients will seek out and
obtain preventative care or other services that could lead to early diagnosis and treatment.*®
As such, African Americans and Hispanics are poised to benefit greatly from the full panoply of
telemedicine services, especially those enabled by and accessible on mobile devices. Since
African Americans and Hispanics are already avid users of wireless broadband services,'®* there
is growing evidence that mobile telemedicine interventions and solutions are well positioned to
deliver the kind of preventive, real-time medical care that is not readily accessible to these
patients.lo2

Uncertainty regarding the ability to prioritize healthcare data traffic, and the persistence of
numerous legal and regulatory barriers, could thwart continued progress in telehealth. As the
National Foundation for Women Legislators (NFWL) and the National Organization of Black
Elected Legislative (NOBEL) Women observed in 2010, having wide latitude to manage
networks and prioritize certain types of critical, time-sensitive data is essential to promoting
continued innovation in this space.lo3 While it could be determined that telehealth applications
could be exempted from neutrality rules, several other barriers can also impede further
progress and innovation in this space.'® These include a range of analog-era rules impacting
physician licensure and credentialing,'® as well as antiquated insurance reimbursement
mechanisms and health data privacy rules.'® Addressing and potentially resolving these
impediments can unleash the full disruptive power of broadband in the healthcare space. To
that end, it is imperative that policymakers at the federal and state levels work to remove
barriers and encourage more innovation throughout the burgeoning telemedicine ecosystem.
Ultimately, a windfall of benefits and opportunity for communities of color and other
underserved groups should be at the top of a new broadband policy agenda.

Expanding Digital Employment and Entrepreneurship for People of Color

An important consequence of addressing the adoption crisis and removing persistent barriers
to broadband adoption in education will be increased use of advanced communications tools to
bolster minority entrepreneurship, employment, and overall wealth creation and economic
standing.

High-speed Internet access is an increasingly essential tool for workers of all kinds. Broadband
rapidly creates new jobs and new kinds of jobs'®” and represents a unique platform that allows
anyone with an idea, ambition, and digital literacy skills to launch a small business.'® This is
potentially a boon for people of color in particular, who have endured decades of stubbornly
high unemployment rates.*® Such chronic employment disparities, coupled with the lingering
vestiges of marginalization, have also contributed to a staggering gap in household wealth
between Whites, African Americans, and Hispanics. A recent analysis by Pew found that the
“median wealth of white households is 20 times that of [B]lack households and 18 times that of
Hispanic households.”*'® Together with limited access to capital,"*! low rates of broadband
adoption, and lagging digital literacy skills,'*> these factors combine to put African Americans
and Hispanics at a grave disadvantage in the new digital economy.
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Becoming a digital entrepreneur, however, can be difficult. As with any other business
endeavor, using broadband to start a new venture is fraught with uncertainty. Success often
hinges on funding, relationships, skill, and luck. Unfortunately, the deck has long been stacked
against minorities in the high tech space. A 2011 report by MMTC found that “minorities,
particularly African Americans, Hispanics, and women, remain sorely underrepresented across
the high tech sector and in the ranks of some of the sector’s biggest companies."113 Numerous
factors have contributed to this outcome — low participation rates and achievement in STEM
subjects (science, technology, engineering, and math) by African American and Hispanic
students; a general disregard for Equal Employment Opportunity (EEO) reporting and
compliance by high tech firms; little support for minority and women business enterprises in
the sector; and limited access to critical resources (e.g., spectrum).114 Indeed, despite lofty
rhetoric promising equal access and openness, the high tech sector still remains largely closed
to African Americans and Hispanics.115 Such an inhospitable environment discourages the type
of risk-taking needed to succeed in this highly dynamic and competitive space.**®

At a time when many high tech companies are advocating for immigration law reforms in an
effort to import more talent — and thus fill viable openings with non-citizens — policymakers
should work to bolster the domestic supply of technologically proficient workers.'*” The
urgency around these issues is made even more acute by federal sequestration and budget cuts
that make it necessary for public officials to choose how to deploy increasingly scarce resources
in a way that will realize the largest return on investment. In such an environment,
policymakers — while insisting on strict enforcement of EEO and other civil rights mandates -
should tread carefully on relying entirely on rigid policies dependent upon government
oversight. Instead, a collaborative approach that partners public and private sectors to advance
minority participation in the high tech sector should be considered. To that end, policymakers
should support efforts to improve minority STEM achievement,'*® make minority employment
data more transparent, raise awareness of effective minority hiring practices in the private
sector, increase access to capital and other critical resources needed for minority
entrepreneurs to thrive in this space, and improve broadband adoption rates in minority
communities.'*?

These and other actions must be taken to equip eager minority candidates with the skills,
resources, and confidence needed to compete for and secure positions in this space.’”® These
efforts will also undoubtedly encourage and embolden would-be digital entrepreneurs to enter
the fray and attempt to build successful businesses.

Rolling Back the Regressive Taxation of Wireless Services and
E-Commerce that Hinders Broadband Adoption and Use

As previously discussed, African Americans and Hispanics are over-indexing in their use of the
mobile Internet and increasingly becoming the avid users of smartphones. Yet, despite these
positive trends, wireless services continue to be taxed at disproportionately high rates.
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This preference by minorities for mobile services makes high wireless taxes a significant burden
on low-income users, and particularly minorities. A 2012 analysis of wireless taxes found that
the average tax burden on wireless consumers was just over 17 percent, with many states
having rates over 20 percent.'”* State and local levies and fees comprise the largest share of
these taxes (11.36 percent of the overall burden).*??

The regressive nature of these taxes could discourage continued use of wireless services,
including mobile broadband, in communities of color and low-income households.'** Combined
with an array of other state and local taxes being levied on digital goods, the overall tax burden
associated with using mobile services to purchase goods could deter more robust use of these
tools by the very groups that are turning to them as their primary means of communication. As
the Joint Center for Political & Economic Studies noted in a 2011 report,

“[s]uch regressive taxation schemes create a broadband adoption barrier for
low-income individuals that have no other reliable way to go online. The higher
total cost of service created by these taxes may cause many low-income
consumers to either forego purchasing a mobile device and subscribing to a
mobile service plan or cancel their service upon discovering the true cost of
maintaining their service.”***

Similar concerns abound in communities of color, where mobile broadband has emerged as the
primary pathway to first class digital citizenship.'*

There are several ways in which policymakers can work together to reverse these trends. First,
local and state policymakers should work closely with community leaders, advocates for
minorities and the poor, and other stakeholders to appreciate how integral wireless services
have become to everyday life. Acquiring such perspective could help to begin the process of
equalizing the tax treatment of wireless services with other services. Second, the FCC should
work to rein in growth of the USF portion of the overall wireless tax burden. In particular, the
Commission could accelerate reforms aimed at creating economies in the operation of the High
Cost Fund, and more accurately targeting subsidies and thus driving down overall costs.'*®
Continued support of the Lifeline program will ensure that people of color, irrespective of their
ability to pay, will be able to benefit from wireless services. Third, Congress should pass
legislation that would place a moratorium on new state and local wireless taxes for the
foreseeable future. In the recent past, several bills to this effect have been introduced, but
none has gained momentum towards enactment.'”’

In sum, according to the 2011 report from the Joint Center for Political and Economic Studies,
“Iw]hile regressive state and local wireless taxation structures may appear to
generate revenues to provide needed services, these taxes also put mobile

opportunities farther out of reach for those consumers who would most benefit
from wireless broadband.”**®
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As such, there are many opportunities for stakeholders to come together and develop fairer tax
structures for wireless and E-commerce.

V. A CALLTO ACTION

This agenda is by no means exhaustive. Numerous other issues must be addressed before
communities of color can be confident in their inclusion in ongoing broadband debates. Indeed,
there is likely to be disagreement regarding which issues to prioritize. Such debate is welcomed
and encouraged, provided, of course, that collective attention remains focused on adoption
and notions of digital equality. In an environment where advocates and community leaders are
working together to connect the unconnected, bolster digital literacy, modernize public policy
frameworks, and spread the good news about broadband, more complex debates focused on
Internet regulation seem to redirect energies and time spent on these aforementioned issues.

As stated throughout the paper, the current focus on the enforcement of rules that are
designed to be prophylactic’®® towards hypothetical “what ifs” has detracted from this critical
conversation on how the nation will ensure a more inclusive and beneficial Internet for all
citizens. The critical concern of advancing digital inclusion should resonate with all
stakeholders who want to assure that millions of Americans are privileged to the social,
economic and education benefits powered by the broadband ecosystem. In particular, the call
to action must include:

* Modernizing E-rate and using broadband to transform education;
* Facilitating universal telemedicine and mobile health innovation;

* Expanding digital employment and entrepreneurship opportunities for people of
color; and,

* Rolling back the regressive taxation of wireless services and e-commerce that
hinders broadband adoption and use.

These are all actionable policy issues that serve to engage and remove the deterrents to
broadband adoption for more vulnerable populations.

While priorities will differ on how to reach these goals, agreement on the core issue of first
class, digital citizenship for people of color, low-income, senior and disabled Americans should
resonate, especially in the achievement of digital equity. Ultimately, this aspirational state will
only be achieved if all interests are aligned around common goals that are focused on
empowering vulnerable populations to seize the many opportunities afforded by informed
broadband use.
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